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It is the grave duty of the individual citizen, in every demo- 
cratic nation, unceasingly to press upon his chosen representatives 
in all branches of government the folly of political opportunism 


and the wisdom of fearlessness based on moral integrity. 


From “I Saw Poland Betrayed’, 
by Arthur Bliss Lane; see 
“Soviet Communism Today” 


(pages 191 and 192 
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Coke and Coca-Cola 
are registered trade-marks of 
The Coca-Cola Company 





Coca-Cola and its abbreviation Coke are both registered trade- 


marks that distinguish the same product—the product of 
The Coca-Cola Company. 


Coca-Cola is Coke; Coke is Coca-Cola—and nothing else. 
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“Sexual Behavior in the Human Male” 


By KINSEY, POMEROY & MARTIN of Indiana University 


HE LEGAL PROFESSION generally is expressing 

wi interest in this new book because of its 
special bearing on so many problems related to 
human sexual behavior. It is of particular im- 
portance in cases of juvenile delinquency and in 
many criminal and divorce cases. 
Because of this book, many situations, heretofore 
complicated by one man’s word being as good as 
another’s, can now be considered on a factual, sci- 
entifically established basis. 


Dr. Kinsey and his Staff have certainly brought 
forth the most intensive and far-reaching study 
ever achieved of the differences in patterns of male 
sexual behavior according to social, economic and 
age levels. It offers a factual comparison of biologic 
factors and man-made regulations in determining 
these patterns. Especially valuable for quick-refer- 
ence are 57 pages of tables giving recapitulations 
of all the findings of the study. 


By ALFRED C. KINSEY, Professor of Zoology; WARDELL B. POMEROY, Research Associate, and CLYDE E. MARTIN, 
Research Associate, Indiana University. Based on surveys made by members of the staff of Indiana University and supported 
by the National Research Council with Rockefeller Foundation funds. 804 pages, with 173 Charts and 159 Tables. $6.50. 


On Sale at Your Bookstore or Send Order with Remittance to 


W. B. SAUNDERS COMPANY, vert. 1, west WASHINGTON SQUARE, PHILA. 5 


Publishers to the Medical and Allied Professions 
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In This Issue 


‘Missouri Plan’’ Need Not 
»end on Sweeping Criticisms 1 
ien a leading national magazine 
lished full-page advertisements 
ing for public support for our 
sociation’s plan for improving ju- 
ial selection in States which elect 
ir judges, the New York State Bar 

sociation was in session and 
ymptly “deplored” the publication 
the ground that it over-empha- 
ived instances of judicial unfitness 
ind might tend to undermine public 
nfidence in the Courts. The in- 
ident stresses the importance that, 
is the advertisement urged, the Bar 

\ssociations should lead and guide 

the efforts in their States for im- 

proved methods. 


Judicial Appointments in 
the District of Columbia 2 
[he appointment of Justice Harold 
M. Stephens as Chief Judge of the 
Court of Appeals for the District of 
Columbia and the promotion of 
District Judge James M. Proctor to 
that Court have been acclaimed by 
the Bar. A situation without prece- 
dent exists as to filling the vacancy 
in the District Court. The young 
nominee has never taken a Bar 
examination anywhere, has never 
practiced law, and would have to 
take a Bar examination in the 
District in order to be admitted to 
practice in the Court to which he 
has been appointed. 


Further Progress Made 3 
as to Hearing Examiners 
lhe long efforts put forth by our 
\ssociation to secure better selection 
Hearing Examiners of federal 
administrative agencies and depart- 
ents, and thus achieve greater 
npartiality, independence, capacity 
and judicial-mindedness, came to 
further fruition on January 23, when 
the United States Civil Service Com- 
mission created a notable Board of 
| xaminers to “screen” the incumbent 
Fxaminers who have a civil Service 


status. Others will have to compete 
with applicants in a competitive ex- 
amination which is now open. In 
selecting the new Board, the Civil 
Service Commission drew heavily 
upon the experience and _public- 
mindedness of members of our 
profession. Carl McFarland is the 
Chairman. The whole action of the 
Commission is an 
development. 


encouraging 


A Book That Breaks 
Ground for the Survey 


4 


A most timely, factual and analytical 
study of the important role of law- 
yers in the various branches and 
agencies of government, with a 
statement of its implications for 
legal education and _ professional 
responsibility in public affairs, is 
Lawyers, Law Schools and Public 
Service, by Esther Lucile Brown, just 
published by the Russell Sage 
Foundation. It is “reviewed” and 
discussed by Reginald Heber Smith, 
writing in his individual capacity 
and not officially as Director of the 
Survey of the Legal Profession. Mr. 
Smith’s article and the book are 
highly recommended reading for all 
those who have any part in the 
Survey—in fact, for all lawyers who 
are thinking about our profession. 


Chief Justice Weygandt: 
The Supreme Court of Ohio 5 
In our October 1947 issue (page 
1023) we announced intention to de- 
vote some of our very limited space 
in 1948 to articles on several State 
judicial systems, along with planned 
sketches of the highest judicial off- 
cers of the Courts of some of the 
States. In this issue our subject is 
the distinguished and beloved Chief 
Justice of Ohio since 1932—Carl V 
Weygandt. 


Further Opposition to Connally 4 
Amendment as to World Court 


The Association of the Bar of the 
City of New York on January 20 ap- 


proved a well-considered report and 
resolutions supporting expressly the 
action of the House of Delegates (33 
A.B.A.J. 294; March, 1947) asking 
for the elimination of the Connally 
amendment from the American Dec- 
laration accepting the compulsory 
jurisdiction of the World Court. 


Use of Summary Judgments 
and the Discovery Procedure 7 
This article will be useful to practic- 
ing lawyers. A lively discussion of 
the above subject, with analysis of 
the decisions constituting the conflict 
between the Second and Tenth Cir- 
cuits as to the use of summary judg- 
ments, was presented before the Ju- 
dicial Conference for the Tenth Cir- 
cuit by Max D. Melville, for thirty- 
two years an active practitioner at 
the Colorado Bar (Denver). 


Law Practice by ‘‘Collectives"’ 
Enforced Under Communism 8 
From Bulgaria behind the “Iron 
Curtain”, comes a detailed descrip- 
tion, in a Communist publication, of 
the “reform” and reorganization of 
the legal profession into “collectives” 
in that satellite of the Soviet Union. 
Only the secretary of the “collective” 
deals with clients; all legal fees are 
paid to the “collective”. Those who 
are willing to read and know what 
Communists do when they seize 
power will find food for thought in 
their own narration. 


Suggestions for Remedying 
Defects in Divorce Laws 9 
Having undertaken the organization 
of the Legal Section of the National 
Conference on Family Life, which 
meets in Washington and the White 
House on May 6, a Committee of 
our Association has made a prelimi- 
nary report to the executives of the 
Conference. Excerpts from Reginald 
Heber Smith’s report are published, 
to elicit the opinions and sugges- 
tions of our members as to the prac- 
ticable remedies for the failures and 
scandals in our laws and _ their 
administration, particularly as to 
divorce. Mr. Smith’s very human, 
readable and remedial report for a 
unanimous Committee constitutes a 
service by the Bar to the public. 
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5 ways to be 
your own junior partner 


1 Make SouNDSCRIBER your round-the-clock secretary, always ready for dicta- 
tion, no matter when you return from court or conference. Never misses a word, 
records everything. 

2 Let SOUNDSCRIBER record your interviews, telephone conversations, the voices 
of your clients, witnesses, other attorneys, entire court proceedings, if necessary. 
Never a worry about misquoting anyone 

3 Save valuable time by dictating long briefs, memoranda, legal opinions, and 
abstracts of testimony to your SOUNDSCRIBER. Use it for taking depositions too. 
4 Turn your interruptions into opportunities—let SOUNDSCRIBER make your 
ofhce hours more productive. You won't have to budget your time or your 
secretary's. Just dictate whenever convenient—she’l!l transcribe at her leisure. 


5 Find out how SOUNDSCRIBER pays for itself in a few months by increasing the 
number of cases and clients you can handle, by helping you to get more things 
done faster. Mail the coupon today! 


SoundScriber discs hold up 
to 30 minutes of dictation— 
are easily indexed, routed, 
filed or mailed. Radio-clear 
quality insures accurate 
transcription. Low first cost, 
lower operating cost. 


SOUND/CRIBER 


ELECTRONIC DICTATING AND RECORDING EQUIPMENT 


IDSCRIBER CORPORATION 
New Haven 4. Conn. 





City. 


To find out how SoundScriber applies 
to your practice, phone the nearest 
State 


Feu Se. Sas toe a distributor, listed under 
. SoundScriber” in your classified telephone 
directory. Or mail the coupon. 


iV American Bar Association Journal 


Dept. AB-3 


Far-Reaching Proposals for 
Covenant for Human Rights 10 


Whatever you read in this issue, you 
and every other lawyer you know, 
and thoughtful citizens of you 
acquaintance, should read careful! 
and form opinions concerning th: 
draft Covenant and Declaration fo: 
Human Rights. The United Nations 
Commission has submitted it to all 
Member nations for their comment 
by April 3. In the form adopted by 
the General Assembly, the draft 
Covenant will be submitted to each 
country for ratification—in the 
United States, for ratification by the 
Senate, It is proposed thus to give 
the very sweeping provisions of thi 
Covenant the force of law—a_ part 
of “the supreme law of the land”. 
The Declaration is to be the 
“authoritative interpretation” of the 
Charter and Covenant. What stand 
do you wish your government to 


take as to the drafts? 


How Can Methods of International 11 
Legisiation Be Improved 


“Honorable mention” in the 1947 
Ross Prize Competition was given by 
the Committee of Award to Schuyler 
Wood Jackson, then the Reporter of 
the Supreme Court of Kansas. The 
subject continues to be important; 
his approach and thesis make his dis 


cussion well worth considering. 


Revival of Old Customs 
in the Inns of Court 21 


Our London Letter tells interesting!) 
of customs revived in the Inns and 
the replenishing of the Gray’s Inn 
Library. Details are given of the 
new Crown Proceedings Act, con- 
cerning which the Lord Chancellor 
spoke at our Cleveland meeting (35 
A.B.A.J. 1177; December, 1947). 
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YALE LAW SCHOOL 
SUMMER SESSIONS 


FOR 

ADVANCED STUDY 
IN LAW 

AND ALLIED 
SOCIAL SCIENCES 


[— with the 1948 summer, the Yale 
Law School will offer a Summer Session for ad- 
vanced study in law and the policy sciences. The 
Summer Session will be divided into two sep- 
arate terms of six weeks each. Each term will 
consist of five weeks of instruction and one week 
for examinations. Applications may be made for 
admission to either term or to both terms. 

The Session will bring together judges, lawyers, 
law teachers, law students, and faculty members 
and graduate fellows in fields allied with law (in- 
cluding economics, history, international relations, 
political science, public health administration, 
psychology, and sociology) to carry on studies 
and research which may bring to light how well 
law and its administration serve the purposes of 
their being. 

Formal instruction will be resolved into semi- 
nars which, in so far as practicable, will be 
limited to thirty students. In addition to the 
formal seminar instruction, candidates registered 
for an advanced degree in law will be required 
to carry on individual or small group research 
leading to the preparation of a paper which, after 
it has cleared the supervising instructor, shall 
be submitted to the editors of the Yale Law 
Journal for publication. It is planned to have 
two experienced Yale Law Journal editors on 
the staff each term of the Summer Session to aid 
in the initiation and carrying out of the indi- 
vidual or small group research work. 

The completion of six terms of Summer Ses- 
sion work may qualify a student for the ad- 
vanced degree of LL.M. Candidates who earn 
the LL.M. degree may, upon submission of a 
thesis approved by the faculty, be awarded the 
J.S.D. degree without further residence. 


SCHEDULE 1948 SUMMER SESSION 


First Term Second Term 
Begins: Tuesday, June Begins: Tuesday, Au- 
22. gust 3. 

Instruction Ends: Mon- Instruction Ends: Mon- 
day, July 26. day, September 6. 
Examinations: Tues- Examinations: Tues- 
day, July 27—Mon- day, September 7— 
day, August 2. Monday, September 

i 8 


For further information 


write to the Registrar 


YALE LAW SCHOOL 


NEW HAVEN - CONNECTICUT 








Insurance...and YOU 


#3 of a series of informative articles 
on insurance and bonding. 


Will you collect 


less than your 
actual loss today? 


You may have to—as a property owner or admin- 
istrator—if you have not kept your insurance in 
line with today’s higher values. 

Lawyers and business men know that property 
values have increased. 

Most insurance buyers also realize what under- 
insurance can mean in the event of a total or major 
destruction of their property—but many do not 
know that underinsurance can often prevent the 
full recovery of small losses too. 

This can happen when the policy contains a 
coinsurance Clause* and the insured has failed to 
maintain insurance up to the designated percentage 
(usually 8090) of the value of the property. 


For the protection of your own and your clients’ 
finances, make sure your insurance program is up 
to date. You don’t have to wait for your present 
policies to expire . . . they can be changed, and 
often are, in mid term. Your Hartford Agent or 
your insurance broker will be glad to review your 
needs and make any necessary changes. 

Check your property values against the amount 
of insurance in all your policies. Then find out 
which policies in your care include the “coinsur- 
ance clause.” And write for Hartford's free pam- 
phlet,“ ——about Coinsurance” for a clear explan- 
ation of how this provision affects you. 


*Clauses in common use which exemplify the prin- 
ciple of coinsurance are the Average Clause or Re- 
duced Rate Contribution Clause. These clauses meas- 
ure the extent of the insurance company’s liability up 
to the amount of the policy. Substantially lower rates 
are charged when one of these clauses is a part of the 
policy; but the property owner who has the benefit of 
a coinsurance rate must keep his insurance up to the 
stated percentage of the value or become his own 
insurer for the amount of the deficiency. 


HARTFORD 


HARTFORD FIRE INSURANCE COMPANY 
HARTFORD ACCIDENT AND INDEMNITY COMPANY 
HARTFORD LIVE STOCK INSURANCE COMPANY 


Writing practically all forms of insurance except personal life insurance 
Hartford 15, Connecticut 
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Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 
FIDELITY & GUARANTY 
INSURANCE CORP., 
Baltimore 3, Md. 
FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 


Originators ef the Slogan: 


“Consult your Agent or 
Broker as you would your 
Doctor or Lowyer"’ 
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American Bar Association Journal 


Lawyers... new books 
—te huow and ude 


Corporate _ 
Reorganizations 
— Their Federal Tax Status 


By Robert $. Holzman, Tax Administrator, 
Schenley Distillers Corporation 


A COMPLETE treatment of reorganiza- 

tions which under present tax laws 

might be a desirable move for any type com- 

pany, of any size. It considers changes in 

economic events, technology, legislation and 

judicial decisions which have created ad- 

verse effects or indicated more favorable 
possibilities. The first complete study of the 

subject to be written in more than a decade 

and furnishes a needed clarification of the 
reorganization section of the law. It gives 

a workable knowledge of what a reorganization is under 
present theory and practice; what the courts will and 
will not sanction and what the taxpayer must do before 
and after readjustment. 

CONTENTS: Introduction to Problems and Theory. Definitions and 
Divisions of Reorganizations. History of the Reorganization Concept. 
Special Categories. Complete Liquidation of Subsidiaries. Other Dis- 
tributions in Liquidation. Recapitalizations. Involuntary Reorganiza- 
tions. Basis. Forms vs. Substance. Formalities in Reorganization. 


Recent Developments. Bibliography. Cases Cited. Index to Law, Reg- 
ulations and Rulings. 402 PP 





Corporate Resolutions 
(Revised edition) 


By Isabel Drummond, of the Philadelphia Bar 


N IMPORTANT and up-to-date reference for lawyers, 

business men and all others concerned with manage- 
ment and operation of corporations—a working guide 
abreast of all new developments in the law related to 
corporate resolutions. It presents more than 1,000 thor- 
oughly tested and expertly framed forms. These forms 
are representative of every phase of the subject and meet 
practically every requirement of corporate functioning 
under today’s conditions. Gives a comprehensive analysis 
of federal and state law governing use of these forms. 
CONTENTS: PART I. History and Analysis of the Law Governing 
Corporate Resolutions and Related Forms. PART II. Resolution 
Precedents: Stockholders’ Resolutions. Directors’ Resolutions Pertain- 


ing to Internal Transactions. Directors’ Resolutions Affecting Third 


Parties. PART III. Notices. PART IV. Minutes, Affidavits, Consents, 
Certifications and Prozies. 





Annual Reports 
to Stockholders 


— Their Preparation and Interpretation 


_ By N. Loyall McClaren, C.P.A., 
Partner, McLaren, Goode & Co. 


N INVALUABLE guide to ac- 

cepted standards for the writing 

of annual stockholders’ reports—and 

a challenge to improved procedures. 

Clarifies the governing principles of 

annual reports and considers the 

components of these annual state- 

ments from cover to cover. It is of 

equal importance to readers of reports 

in helping to understand the implica- 

— tion of facts and figures. The book 
critically analyzes factors of annual reports to emphasize 
features of form, arrangement, and text. 364 PP... $5.00 


The Ronald Press Company 


15 Eost 26th Street : New York 10, N.Y. 
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imaginative scope. Here are but a few 


WEBSTER: CHICAGO 
5610 Bloomingdale Ave., Dept. L1 
Chicago 39, Illinois 

Mail a copy of The Electronic Memory for 
Commercial and Professional Use which 
shows professional people how the use of 
the Webster-Chicago electronic memory wire 
recorder keeps invaluable records, speeds 


work, saves valuable hours. I understand 
there will be no obligation. 


Name 
Address 


City 
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“Missouri Plan” of Judicial Selection: 


Advocacy Should Not Indict Judiciary System 


® Following the leading editorial and article in our December issue (page 1169) 
which urged that in 1948 the efforts of lawyers and citizens in behalf of better 
methods of judicial selection should be intensified, and our “follow-up” January 
article (page 11) on the reorganization voted by the New Jersey electorate as to the 
udicial system in that State, various agencies of public opinion began to ‘get busy” 
for those objectives. A conspicuous instance was a full-page advertisement, “Be- 
rind the Black Robes’’, published on January 23 in the New York Times and many 
other newspapers throughout the country by the Woman's Home Companion (Crowell- 
Collier Publishing Company, New York), a national magazine stated to have an 
average circulation of more than 3,700,000 copies, especially among the women and 
the members of women's clubs, whose active and concerted support for the ‘Missouri 
Plan’ of our Association was vigorously urged. 

Ordinarily such conspicuous non-lawyer support for the ‘Missouri Plan" would 
have been hailed with enthusiasm by members of the Bar, but this one at once 
aroused concern and regret among many lawyers and judges, notably in the New 
York State Bar Association, which was in session when the advertisement appeared 
and was much disturbed by it. On the recommendation of its President, Robert E. 
lee, the Association voted, in effect, to express its concern that the advertisement, 
and the article which it summarized, placed over-emphasis on instances of judicial 
ncompetence or corrupt selection, and might be regarded by the public as a general 
ndictment of the American judiciary system to an extent tending to undermine confi- 
dence in the Courts and their administration of competent, impartial justice. We 
oublish excerpts from the advertisement and President Lee's letter in full. 





" The advertisement in the Com- 


inion was a condensation of an ar- 


good than harm, giving impetus to a 
good cause and rallying to it ele- 








by Howard Whitman in its 
tebruary issue and was stated to have 
en based on the author’s “first-hand 
urvey”, Many things in it were not 
ritten as a lawyer with a balanced 
point of view and broad perspective 
ould probably have stated them. 
Many lawyers read the publication 
ith a sense of regret that a picture 
mn the whole one-sided had been por- 
a\ed, but with a feeling neverthe- 
ss that the article would do more 


ments of public support that could 
not be reached by the usual efforts of 
Bar Associations. 

The “ad” began with references to 
instances of claimed judicial unfit- 
ness, incompetence, laziness, undig- 
nified conduct, arbitrariness, etc., and 
of partisan selections of unfit per- 
sons as judges. Only five States, or 
cities in States, were identifiably 
named in connection with specific 
instances; but sweeping generaliza- 


tions were made, unfavorable to in- 
cumbent judges. No effort was made 
to develop and present the construc- 
tive and affirmative side—the thou- 
sands of American judges whose work 
is conscientious, reasonably capable 
and diligent, scrupulously fair and 
impartial, consistently independent 
of political or other extraneous in- 
fluences—most of them true and faith- 
ful ministers of justice The challeng- 
ing thesis of the ‘“‘ad” was stated: 
How do we get such judges? If there 
are too many rotten apples in the 
barrel, perhaps our method of pick- 
ing is at fault. Thirteen of our States, 
including all of New England, ap- 
point their judges. Fourteen States 
have tried with varying success to elect 
judges on a _ non-partisan _ ballot. 

I'wenty-one States still elect them in 

the jamboree of party politics. 

The advertisement did not indict 
or refer to the appointive federal ju- 
diciary at all, thus disregarding the 
fact that some of the most shocking 
instances of proved judicial corrup- 
tion, favoritism, unfitness of tempera- 
ment, and political and ideological 
subservience, have taken place under 
the system of partisan appointments 
to the federal bench. To have over- 
emphasized these few and flagrant 
instances would have been equally 
unfair to the hundreds of conscien- 
tious and competent federal judges 
throughout the country. Nor did the 
“ad” mention that New Jersey's 
drastic reorganization of its judicial 
system was of an appointive judici- 
ary. In more than a few States, too, 
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““Missouri Plan”’ of Judicial Selection 


backers to get on the bench—and sub- 
mit to extortion and pressure to stay 
there. Lawyers were chosen by clients 
on the basis of the pull they had, on 
their ability to “get to” the judges. 

The Missouri Plan was written into 
the new Missouri Constitution in 1945. 
“The women of Missouri are chiefly 
responsible,” says Attorney William 
W. Crowdus, who headed a citizens’ 
group to push the fight. “We couldn't 
have won without them. They handed 
out literature in the rain. They made 
speeches day and night. They brought 





ciations tried to put them over alone. 
They didn’t throw the truly invin 
cible legion—the people—into the fray, 

The Courts are yours. Make them 
work for you. Your loca! Bar Asso- 
ciation can brief you on your own 
community, tell you what abuses exist, 
what reforms are necessary and whether 
you, too, should thump for a Missouri 
Plan. 

Judicial reform is hard work But 
the reward you get ts worth it—justice 
when it is YOUR day in Court. 


The Companion announced its 


























Pe eatin Hey polls in their cate On = eadiness to supply an unlimited 

ee number of reprints of the advertise- 
Missouri's System of Selection ment to women’s clubs and other 
Said To Be Best in U. S. public-minded groups, throughout 


the United States. 





Result? Today Missouri has the best 






























of the selectee or his political spon- 
sors. 


The ‘Missouri Plan"’ Is 
Earnestly Advocated 
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Governor and the will of the people 
are combined to give Missouri a 
judiciary it can trust. 


Civic-Minded Groups Should Act 
Together for Remedy 


The New York State Bar Associa- 
tion in meeting assembled, deplores 
the advertisement entitled “Behind 
the Black Robes” appearing in your 
newspaper as a most unjust reflection 





lan for judicial selection in the 
ROBERT E. LEE per J nil 

Deasideed tow Voth ate Hen dae ea United States. Its Courts are the envy New York State Bar Association H¢ 

‘ ak rae of the nation. What is the Missouri ‘‘Deplores"’ the Advertisement 
under an elective system, judicial se- Plan? Simply this: Judges are nomi- i Ju 
lections for fitness and qualifications nated by commissions consisting of When the New York State Bar Asso- 
have been generally secured, through outstanding civic leaders and lawyers. ciation met on Friday, January 23, 
the vigilance and efforts of the Bar per ot ‘theee ie a eg hundreds of its members read and a 

candidates are submitted to the Gov- ; “aq” ' 

‘ : Saat Tin d discussed the “ad” before they rin 
and public opinion. The instances ernor of the State. He selects one of al . ; hae p 
such as the record and re-elections of _ them. ee a ey a a oe vaca 
Chief Justice Weygandt of the Su- The new judge serves for one year, New York Times CORRES He were ol 
preme Court of Ohio, stated else- then goes on the ballot in the next in the auditorium. President Robert judg 
where in this issue, were ignored by a eee 7 E. Lee, with the full support of Ma- qual 

- o see him in action, to Know him, to i ; ’ “cee 
the author. The argument in the judge his record. They go to the polls son H. Bigelow, who was to succeed capa 
article and “ad” hardly made it clear and simply answer “one question: him res a esi ag read to rn by 
that the evil, the disease, to be ex- = Shall Judge...... CS ere Se Se Sey seeee ee ee Gen 
tirpated is partisan selection of Court be retained in office? Yesor No? Editor of the Times, which was ap- nam 
judges, by whatever method, as re- Thus the wisdom of a nominating proved by the vote of the meeting MI. | 

: j . committee, the responsibility of a 

wards for party or factional service 


without dissent: Judg 


Distr 


the 


upon the honor and capacity of the 
The Companion “ad” and article In support of its appeal that “Bad- judiciary, including the judges and The 
go on sound ground in earnest state- ly needed judicial reform can be ac- justices of this State. pron 
ment and advocacy of the “Missouri complished only through the com- We urge that it is preposterous that pe 
Plan” (s lve D lat neatitins bined eff E civi cael certain instances of judicial failure 
an (see Judge ougias article _ in . ye arts e) tigate e dan should be thus featured and offered to O 
33 A.B.A.J. 1169; December, 1947) and individuals”, the Companion ad- the public as typifying our judiciary. tl 
for States which have an elective sys- vertisement concluded with this rous- They do not. (34 
tem. The judgment and leadership ing statement, which accords with Regardless of any program advo- Phe 
of our Association are acclaimed: the prognostication in our December _— “td for improved methods of select- prov 
: ee spat esta ing the judiciary, it is the fact that, a 
The American Bar Association has editorial (page 1159) : under the present system, our judiciary Bar 
drawn up and recommended a plan In at least half the States which has maintained a high standard of le 
combining the best features of the ap- elect judges, reform groups are thump- judicial excellence and has com- ral 
pointive and elective methods of select- ing for a Missouri Plan or something manded public confidence and the le 
ing judges, and removing—as far as akin to it. What can assure them respect of the Bar and the public. 
humanly possible—the evils of both. success? There has, we believe, never been a Ju 
So far only Missouri has adopted it. You, chiefly. The Missouri Plan time when the Courts of this State Judg 
It has come to be known as the Mis- won because the active, dynamic citi- have not borne favorable comparison Grom 
sourt Plan. zenry got together and all the forces with the bench of any other jurisdic- a 
Missouri, before 1940, had the cus- of black politics couldn’t hold them tion by whatever method judges have ti 
tomary stench of a State where bosses down. On the other hand, reforms in been selected. \ 
run the judges. Judges had to give a Indiana, Michigan and Ohio have The New York State Bar Associa- 
full year’s salary to their political been licked simply because Bar Asso- tion welcomes and will lend its sup- Gro 





ut 


s0- 
23, 
nd 
1ey 
the 
ere 
ert 
Na- 
ed 
the 
the 
ap- 


ing 


cia- 
res 
ind 
our 
ion 
the 
and 


that 
jure 
1 to 


ary. 


1vo- 
lect- 
hat, 
iary 
of 
om- 

the 


ma 
tate 
ison 
sdic- 


lave 


sup- 








t to any well designed method to 
prove judicial standards and the ad- 
nistration of justice. We insist, 
wever, that the advocates of reform 
both themselves and the public a 
at disservice in offering such sweep- 
x and unjustifiable grounds for their 
vocacy, aS appear in the advertise- 
ent in your newspaper. 


Rosert E. Lee, President 
New York State Bar Association 


| hose who wish to form their own 
nions about the over-all effects of 


Harold M. Stephens 


the “ad” and article will do well to 
obtain and read the “ad” or the ar- 
ticle in the February Companion 
which the advertisement summarized, 
The incident doubtless instances the 
complications and the dangers which 
arise when leadership and advocacy 
of judiciary reform and improved 
methods of judicial selection in our 
States are undertaken without at least 
the advice and guidance of the Bar 
Associations. The Companion was 


To Be Chief 


Judge in the District of Columbia 


" Heartening recognition of the 
principle and practice of filling 
vacancies in the U. S. Circuit Courts 
of Appeals by the promotion of 
judges who have shown superior 
qualifications for impartial and 
capable judicial work was accorded 
by the President and Attorney 
General in sending to the Senate the 
name of Associate Justice Harold 
M. Stephens, of Utah, to be Chief 
Judge of the Court of Appeals of 
the District of Columbia, and of 
District Judge James M. Proctor, of 
the District of Columbia, to fill the 
vacancy in the Court of Appeals due 
io the elevation of Judge Stephens. 
[he adoption of such a policy of 
promoting men of tested judicial 
\perience has been repeatedly urged 
by our Association’s Committee on 
the Judiciary and by the JouRNAL 
(34 A.B.A.J. 98; February, 1948). 
[he instantaneous and hearty ap- 
proval of these nominations, by the 
Bar of the District of Columbia and 

leed of the whole country, is 
carded as assuring early and favor- 
le action by the Senate. 


Justice Stephens will become Chief 
Judge as successor to D. Lawrence 
(,oner, of Virginia, who has retired 

ause of ill health after long and 

tinguished work in the Court (see 

\.B.A.J. 36; January, 1947) . Judge 
(.roner became afflicted with an asth- 


matic condition this autumn; reluc- 
tantly he laid down the burdens of 
his office and went to Arizona in quest 


“Missouri Plan" of Judicial Selection 


on sound ground when it attested the 
leadership of the American Bar Asso- 
ciation in this field and urged that 
the women’s clubs and other civic 
groups should consult the judgment 
of State and local Bar Associations as 
to what abuses exist, what reforms 
are needed, and whether the “Mis- 
souri Plan” should be fought for or 
some other improved method of 
judicial selection formulated and 
sought, in a particular State. 


of health and rest. The respect, affec- 
tion and gratitude of American law- 
yers go out to him for his great 





HAROLD M. STEPHENS 
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JAMES M. PROCTOR 


services to the Court and the pro- 
fession. 

Ihe new Chief Judge is well and 
most favorably known to lawyers and 
judges throughout the country, many 
of whom believed and urged, years 
ago, that he should be appointed to 
the Supreme Court of the United 
States. 
the 


He has been for some time 


Senior Associate Justice in the 
Court of Appeals and has presided in 
the absence of Judge Groner. Born 
at Crete, Nebraska, in 1886, educated 
at the University of Utah, Cornell 
University (A.B.), and Harvard Law 
School (LL.B. 


graduate work at the University of 


and §.J.D.), with post- 


California, he was admitted to the 
Utah Bar in 1912 and practiced law 
in Salt Lake City. 
a judge of the State District Court, 


After serving as 


he came to Washington as an As- 
In 1935 he 


was appointed to the Court he is 


sistant Attorney General. 


now to head. He has served mean- 
while in several public capacities of 
great usefulness. 

Judge Stephens has been a mem- 
ber of our Association since 1922 and 


has shown marked interest in_ its 
work and in that of the JOURNAL, 
to which he has been a contributor 
(31 A.B.A.J. 446; September, 1945; 
32 A.B.A.]. 587; July, 1946). He is 
the author of 


the 


{dministrative Tribu- 
Ei ident e 


nals and Rules of 
(1923). 
Judge James McPherson Proctor 


was born in the District of Columbia 
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Judicial Nominations in District of Columbia 


in I882 and received his degree in 
law from George Washington Uni- 
versity. He practiced law in Washing- 
to the Bar 
in 1903 until 1931, with intervals of 


ton from his admission 


service in the office of the Attorney 
World War I 
a captain of Infantry. Appointed to 
the 1931, he 


made a reputation for conscientious 


General. In he was 


District Court in has 
and capable discharge of his judi- 
cial duties. 

Judge Proctor has been one of two 
Republicans on the bench of the 
District Court, which has twelve 
judges. He will be the only. Repub- 
lican in the Court of Appeals, which 


has six members. 


Filling the Vacancy in 
the District Court 


With so good a record made for fill- 
ing the appellate posts by promo- 
tions based on experience and proved 
qualifications, the developments as 
to a successor to Judge Proctor in 
the District Court have not been as 
satisfying. In disregard of the re- 
quest made by the Bar Association 
of the District of Columbia that noth- 
ing be decided on and done until the 
Association had been given an op- 
portunity to consult as to a successor, 
the name of 41-year old Edward A. 
Director of the 
to the Senate to fill 


Iamm, Assistant 
FBI, was sent 
the vacancy. 
Mr. Tamm is not a member of the 
District of 
been 


sar Association of the 


Columbia, and had not ad- 
mitted to practice in the Court to 
which he was appointed. When he 
applied for admission, it is reported 
that he was advised that he could not 
qualify for admission without exami- 
nation before July 6, 1948. He is a 
member of the Minnesota Bar Asso- 
the Bar 
and became a member of 


Ba 


clation and Federal Asso- 
ciation, 
the 

1943. 


Mr. Tamm was graduated in law 


American Association in 


from Georgetown University in 1930, 
and began work for the FBI that 
vear. In 
the 


1943 he was admitted to 
Minnesota Bar, without an ex- 
amination, but is said never to have 


He 


been associated with a law firm. 


is regarded as capable and very lil 
able, on the basis of his work for t! 
FBI; his experience has been in ad 
ministrative work, much of it invol] 
ing legal questions in a limited field 
He has been for about.a year a men 
ber of the Bar of the Supreme Cour 
of the United States. In his applica 
tion for admission to practice befor 
that Court, Mr. Tamm. stated, in 
part: 

Question 8. “Are you now or hav 
you ever engaged in actual practice of 
the law?” 

Answer: “No.” 

Question 10. “State extent of legal 
education and where received.” 

Answer: “LL. B. George 

University, Washington, D. ( 


degree, 
town 
1930.” 

Question 12. “State occupation or 
employment other than law in which 
you have been engaged since being 
admitted to practice law.” 

Answer: “Affiliated with the Fed 
eral Bureau of Investigation as Special 
\gent, Special Agent in Charge, In 
Assistant Director Assist 
ant to the Director since 1939.” 


spector and 


Action of Bar Association 
of District of Columbia 


In accordance with its democratic 
practice, the Bar Association of the 
District of Columbia polled _ its 
members on the question whether 
its Committee on the 
Mr. 


firmation. As announced on February 


Judiciary 


should oppose TFamm’s con 


10, the results of the vote were: 
173 
928 
Neither for or against... 99 
Void ballots ...6.2c«..s 8 
The 


oppose 


In favo 
Opposed 


Association will according!\ 
the Mr. 
Tamm, although supporting heartily 


confirmation of 


the promotion of Judge Stephens 

and Judge Proctor. 
The Bat 

Committee on the Judiciary, headed 


\merican \ssociation’s 
by John G. Buchanan, of Pennsy! 
Chairman, has_ notified 
Alexander Wiley of the 
Senate Committee on the Judiciary 
that 
proves and recommends confirmation 


vania, as 


Chairman 
our Association strongly ap 


of the promotion of Judge Stephens 
and Judge Proctor, but opposes th: 
confirmation of Mr. Tamm as Dis 
trict Judge. 





Hearing Examiners: 


Board Created To Screen Incumbent” Examiners 


The United States Civil Service Commission announced on January 23 the appoint- 


nt of the six men who will serve as the Board of Examiners to pass upon the 


alifications of the approximately 150 Hearing Examiners who have competitive civil 


vice status and are now employed in the federal service. The qualifications of all 


rsons now holding positions equivalent to those of Hearing Examiners will be re- 


xamined as a result of the passage of the Administrative Procedure Act, which 


anged substantially the conditions under which Hearing Examiners serve and was in- 


nded to make them largely independent of their employing agencies in the perform- 


nce of their duties. Such Hearing Examiners as do not have a competitive status under 


civil service are to be required to compete with non-federal applicants (persons 


not on federal payrolls) in a competitive examination, which is now open. Applica- 


ons are now being accepted by the Commission for this examination (for posi- 


tions in P-4 to P-8), under the Commission's announcement of October 21, 1947 


33 A.B.A.J. 1106; November, 1947). 


The creation and personnel of this Board of Examiners, and various provisions of 


the Commission's directives, are regarded as enabling long steps forward, in the 


direction of independence, capacity, impartiality, and judicial-mindedness, on the 


part of the Hearing Examiners under the Administrative Procedure Act. The way is 


regarded as opened for dealing fairly with the problems of ‘screening’ the Hearing 


Examiners now in competitive civil service positions, as well as opening a substantial 


number of positions to competitive examinations in which “outsiders” may apply 


and have their qualifications considered. The gains now registered were fully fore- 


casted in the notable address made before our Association's Section of Administrative 


w in Cleveland on September 24, by Commissioner Arthur S. Flemming of the 


ited States Civil Service Commission. 





® The new Board of Examiners met 


st in Washington on February 9 
d devoted about a week to organiz- 
g and planning its work. Adjourn- 
ent was then taken to enable 
vestigations to be made concerning 


incumbent Examiners. 


Members Appointed te 
the New “‘Screening’’ Board 


he following were appointed by the 
mmission to constitute the Board 
Examiners: 

CarRL McFARLAND, practicing at 


torney, of the District of Columbia 
Bar, Chairman; former Assistant At- 
torney General of the United States 
(1937-39) ; member of our Associa- 
1933; 


our Association’s Section of Adminis- 


tion since first Chairman of 
trative Law; member of the Advisory 
Committee organized in 1946 to assist 
the Commission in determining the 
policies for recruiting and examining 
applicants for Hearing Examiner 
positions authorized by the Admin- 
istrative Procedure Act; recipient in 
1946 of our Association’s Gold Medal 


for conspicuous services to juris 
prudence. 

Douc.Las L. EpMonps of Sausalito, 
California; member of our Associa- 
tion since 1922; Associate Justice of 
the Supreme Court of California—a 
State which has an examiner system 
which separates the examiners com- 
pletely from the agencies. 

JosepH W. HENDERSON, practicing 
Bai 
(Philadelphia) ; member of our As- 


attorney, of the Pennsylvania 
sociation since 1919; President of our 
(1943-44) ; 


the Advisory Board of the JouRNAL; 


Association member of 
has spoken and written extensively 
on administrative procedure and the 
examiner system. 

LAURANCE M. Hype, of Jefferson 
City, Missouri, member of our Asso- 
ciation since 1929; Judge of the Su- 
preme Court of Missouri; has done 
notable work in his State and in our 
\ssociation in the improvement of 
the administration of justice, includ- 
ing the administrative agencies. 

Witson M. Matruews, of the Dis- 
trict of Bar; 
in charge of the Hearing Examiner 


Columbia Examine! 
Program within the Examining and 


Placement Division of the Com- 
mission. 

Wituis SmiTH, of Raleigh, North 
Carolina; member of our Association 
since 1926; Speaker of the North 
Carolina House of Representatives 
(1931); President of our Association 
(1945-46) and a leader in behalf of 
Act, 


which was enacted while he was Pres- 


the Administrative Procedure 
ident; has served lately on several 
federal boards including the Am- 
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Hearing Exeminers 





















































































CARL McFARLAND 


Chairman, Board of Examiners 


nesty Board headed by former Justice 
Owen J. Roberts. 

WILLIAM Henry Harrison, of the 
District of Columbia, formerly on 
the staff of the Supreme Court of 
the United States, will serve as Ex- 
ecutive Secretary of the Board. 


The Announced Functions 
of the Board of Examiners 


The functions of the new Board are 
stated by the Civil Service Commis- 
sion to be: 

1. To develop standards for rating 
Hearing Examiners who have a com- 
petitive civil service status and who 
are now serving in the positions. 

2. To secure corroborative informa- 
tion covering the experience and 
training of the Hearing Examiners. 

3. To conduct oral interviews of 
the Examiners. 


4. To rate the Examiners eligible 
or ineligible to continue in their 
assignments. 

5. To consider and act upon re- 
quests for reconsideration of ratings. 
These decisions may be appealed to 
the Civil Service Commission. 

The Administrative Procedure Act 
directed the Civil Service Commis- 
sion to establish pay rates for Hear- 
ing Examiner positions in accordance 
with the Classification Act of 1923 
and independent of the employing 
agency’s recommendations or ratings. 
The Act provided that Examiners 
will be removed only after the Civil 
Service Commission has determined 
that good cause exists after a hearing 
has been held in connection with 








the agency’s charges. Many of the 
methods of appointment, compensa- 
tion, and removal of Hearing Exam- 
iners have therefore to be different 
from those of other positions in the 
federal service. Regulations govern- 
ing the appointment, compensation, 
and removal of Hearing Examiners 
were published September 23, 1947. 
Among the provisions contained in 
the regulations which differ from the 
provisions of the usual civil service 
regulations are the following: 
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1. Agencies must have the prior ap- 
proval of the Commission before mak- 
ing appointment to Hearing Examiner 
positions. 

2. An agency in promoting Hearing 
Examiners is limited in its choice to 
three names furnished by the Com- 
mission. 

3. No probationary period is to be 
required. 

4. Agencies are not to rate the 
efficiency of Hearing Examiners. 

5. Hearing Examiners are to re- 
ceive within-grade salary advances 
without the necessity of having “good” 
or “better” efficiency ratings and 
certificates from the heads of their 
agencies which they have served 
satisfactorily. 


Commission's Directives as to the 
“Screening” of Incumbent Examiners 


The Commission’s Regulation of 
September 23, 1947, provided that: 


(1) The Commission will establish 
a Board of Examiners to be made up 
of one person now on the Commis- 
sion’s staff and at least two persons 
from outside the government who 
have an outstanding reputation in 
the field of administrative law. * 

(2) Incumbents with a regular civil 
service status will be required to file 
with this Board a complete statement 
of their previous training and experi- 
ence. 

(3) In accordance with standards 
to be developed by the Board, the 
Commission will make a complete 
qualifications investigation of the in- 
cumbents to determine the manner 
in which they have discharged their 
duties and responsibilities in the posi- 
tions now held by them as well as in 
previous positions. These investiga- 
tions will be carried on by means of 
personal interviews with persons qual- 
ified to give information relative to 
the incumbents. 


(4) After the information relative 
to the incumbents has been brought 


together in the manner indicated, the 
incumbents will be required to appear 
before the special Board for oral 
interview. 

(5) Only those incumbents who, in 
the judgment of the Board are emi. 
nently qualified to carry on the duties 
of hearing examiners will receive regu. 
lar appointments under the provisions 
of the Administrative Procedure Act 


In connection with incumbents with 
regular civil service status, it should 
be borne in mind that in virtually 
every instance such persons will al 
ready have had at least five years 
of service, in view of the fact that after 
March 16, 1942, and for the duration 
of the war period, the Commission did 
not make any regular civil service 
appointments. 


Incumbents with war service or tem- 
porary appointments will be required 
to compete successfully in an open 
competitive examination before they 
can obtain appointment as hearing 
examiner under the provisions of the 
Administrative Procedure Act. 


On proposals to transfer a person 
from a non-Hearing Examiner posi- 
tion to a Hearing Examiner post, o1 
to reinstate as Hearing Examiner a 
person who has previously held it 
under regular civil service status, the 
Commission has decided that such 
persons, other than those who in the 
future may qualify as Hearing Exam- 
iners under the Administrative Pro- 
cedure Act, must meet the experience 
and training requirements of the 
open-competitive examination before 
being appointed to a Hearing Ex- 
aminer position. The Commission 
has also decided that when an agency 
desires to fill a vacancy in a Hearing 
Examiner position by the promotion 
of one of its staff of Hearing Examin- 
ers, it must confine its selection to 
the names of three Hearing Examin- 
ers of the agency which the Commis- 
sion will certify from a competitive 
promotion list for that agency to be 
maintained by the Commission. 

Judges, lawyers, law teachers, State 
administrative officers, etc., who wish 
to consider competing for the posi- 
tions now opened to them may ob- 
tain from the Commission its Exam- 
ining Circular EC-17, issued October 
21, 1947, which gives details as to 
the required qualification, experi 
ence, and procedure for applying 
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Lawyers and Law Schools: 





Importance of Their Role in Public Service 


by Reginald Heber Smith + of the Massachusetts Bar (Boston) 


=" Theme and texts for this article are 
taken largely from a book! which Mr. 
Smith asks shall be read by every lawyer 
who has been or will be assigned any 
part in the Survey of the Legal Profession. 
He hopes the book will be read by many 
others as well. Warning is given: If you 
read the article you are likely to want 
to read the book. 





® Busy lawyers in active practice sel- 
dom realize the extent to which 
\merican policies in the field of gov- 
ernment are determined by other 
lawyers. The public has never had a 
clear picture brought home to it that 
the men who make and carry out our 
governmental decisions, who shape 
our way of life, who determine our 
nation’s destiny, are now and in the 
forseeable post-war world will con- 
tinue to be preponderately law- 
trained men, although rarely from 
the ranks of trained and experienced 
practitioners. The “lawyer schools” 
have not generally undertaken to 
train their students to become law- 
vers especially prepared and fitted 
for these great responsibilities in 
policy science” and its administra- 
tion. 

This was in substance what Pro- 
\-ssor George E. Osborne of Stanford 
\niversity Law School said in his 

46 report to the Association of 

merican Law Schools on the objec- 
t\'ves of contemporary legal educa- 

yn. He concluded: 





A lawyer grounded only in the tech- 
nical aspect of the law lacks the equip- 
ment to guide those destinies which 
his position and his activities neces- 
sarily determine. His training must 
include a synthesis of relevant human 
experience and knowledge in order 
to provide adequate guides for mak- 
ing and carrying out wise policy 
decisions. 

Dr. Esther Lucile Brown accepts 
this challenge as the thesis of her 
present study.!| In her customary 
thorough, scholarly, workmanlike 
manner she brings together the rele- 
vant material for our consideration. 
Since 1939 she has been traveling 
throughout the country, has con- 
ferred with the faculties of twenty- 
three law schools, has visited their 
classes, and in Washington has talked 
with lawyers, administrators, and ca- 
reer men at all levels. 


Lawyers Are Numerous in 
All Branches of Government 


We know that the judicial branch 
of government, both federal and 
State, is recruited from the Bar, and 
that a majority of the members of 
the Congress and of our State legis- 
latures are lawyers. We boast that 
twenty-three of our thirty-three Pres- 
idents have been lawyers, but most 
of us forget that lawyers are gen- 
erally in key posts in nearly all of 
the Executive branch, such as the 
Treasury and the Department of the 
Interior, and the tremendously ex- 
panded administrative agencies: 


If the Bar, therefore, is to state 
quite honestly the measure of its par- 
ticipation in public life, it must admit 
that law-trained persons maintain a 
complete monopoly over one branch 
of government and considerable con- 
trol over the other two. (page 20). 
The President’s Committee on 

Civil Service Improvement reported 
to Congress in 194] that it was “for- 
cibly impressed” by the pervasive 
role played by the lawyer in the ad- 
ministration of the American gov- 
ernment (page 78). 

What appears to happen is that if, 
in a given bureau in a department, 
there is a lawyer, an economist, a 
physician, a sociologist, a statistician 
and an agronomist, the lawyer tends 
to become the nucleus of the group. 
He has to write the regulations and 
the reports, and both are instruments 
of power. The group is apt to meet 
in his office for conferences, and that 
fact is a psychological advantage. A 
good lawyer is a good listener. He is 
disciplined to absorb rapidly, to try 
to analyze and synthesize; instinctive- 
ly he seeks the path of reconciliation 
among conflicting views. This is ex- 
actly the same process that every law- 
yer has seen take place in a board of 
directors of a corporation, in a social 
club, or in a family council. 

To the extent that the “case sys- 
tem” of instruction produces this 
tough yet flexible intellectual fibre, 





1. Lawyers, Law Schools, and the Public Service. 
By Esther Lucile Brown. New York: Russell Sage 
Foundation, January 26, 1948. $3.00. Pages 258. 
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Lawyers and Law Schools 


it is a priceless educational ingredi- 


ent. (Cf. page 229). 


Need for Added Elements of 
Education and Training for Lawyers 


The author that, because 
the public need is so great, other ele- 
ments should be added to the train- 


ing and development of character 


suggests 


and faith in sound American funda- 
mentals of law and liberty, on the 
part of men and women who are to 
be lawyers, no less for those who are 
to go into government service than 
for those who will seek emoluments 
and the independence of private 
practice. Thus as to further instruc- 
tion in history she quotes (page 146) 
Professor Cavers: 

Cases reveal in a fragmentary way 
the adjustments in law; they are sorry 
clues to the forces which brought 
those adjustments about. The signifi- 
cance of history to law lies in its dis- 
closure of the interaction of law and 
the social matrix in which it is formed. 
Ihe broad picture was given by 

Dr. Marx, on the staff of the Director 
of the Bureau of the Budget, in an 
(page 186) as 


article summarized 


follows: 


The attorney (in government sery 
ice) should be a trustworthy source of 
legal counsel. More distinctively, he 
should have a sure touch in the fine 
art of human and institutional rela 
And finally he should be 
described as a_ clear- 
democratic 


tionships. 
what is best 
headed _ philosopher of 
governance, quietly effective within 
the institutional framework of public 
administration. 


Questions to Which the Organized 
Bar Must Find the Answers 


We of the organized Bar need at 
our peril, perhaps at the peril of free 
and sound institutions, find answers 
to these questions. We cannot be 
content to let law schools place in 
government posts their bright-eyed, 


eager visionaries who wish mostly to 


remake our country and the world 
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without much respect for the funda- 
mental soundness of our law and in- 
stitutions, while the same_ schools 
put into our law offices their grad- 
uates who seek to become competent 
“client tenders” but are stolid and 
indifferent as to what they owe to 
government and public affairs. Our 
starting-point must be that the old 
notion that the best-governed na- 
tion is the least-governed, however 
attractive nostalgically, was buried 
by two World Wars, along with 
isolationism. Like it or not: Govern- 
ment is today our country’s largest 
industry (page 189). 

For those of us who are engrossed 
in taking care of our clients and who 
feel that we are interested in our 
profession and not in responsibility 
that the work of lawyers in govern- 
ment is done by well-trained, sound 
and competent men, Dr. Brown 
points out the close interrelationship 
(page 21): 

The Bar is responsible in no small 
measure for determining the future of 
our society and, as a consequence, its 
own future. From this responsibility it 
cannot escape except by relinquishing, 
or being forced to relinquish, a con- 
siderable part of its intervention in 
public affairs. (Italics mine). 


Lawyers Are Thinking and 

Troubled About Their Profession 
The rapid growth of all Bar Asso- 
ciations, the tenor and diversity of 
scope of their committee reports, the 
vigor of the articles in our numerous 
legal periodicals, the ferment in le- 
gal education, all evidence an indis- 
putable fact that countless lawyers 
throughout our country are doing a 
lot of hard thinking and soul-search- 
ing. They are anxious and worried; 
they are intensely patriotic; they are 
proud of their profession; they wish 
to fulfill the high prophecy of de 
Focqueville that they would be the 
saving grace of our democracy; and 
they feel instinctively that destiny 
has placed a burden of leadership 






squarely on their shoulders in this 
critical era. 

To all such lawyers I unreservedly 
Brown's book. It is 
concise and well-arranged; it is trust 


commend Dr. 


worthy; it is informative without be- 
ing doctrinaire; and its sincere be- 
lief that the need for Bar action is 
urgent inspires many eloquent pas- 
sages. The final paragraph declares 
(page 258): 

A great opportunity and a similarly 
great responsibility still lie ahead for 
legal education. They are the task of 
implanting conviction in faculty and 
students, both of whom have been 
conditioned by the opinion of a na- 
tion that has never entirely grown to 
repose abiding faith in its government, 
that government is important; that 
through no other means, perhaps, may 
the lawyer so largely determine his 
own future and that of all of us. 


The Survey of the Profession 
Will Find Needed Facts 


If | may add a personal word that 
is in the nature of a postscript: Onc 
great reason for my confidence that 
the response by lawyers will be ef- 
fective and in time is that the Ba 
initiated, and now has under way, 
precisely what Dr. Brown through- 
out this book urges us to do. (See 
pages 8, 19, 25, 28, 84, 93, 110, 137, 
139, 234, 251). On the initiative of 
its Section of Legal Education and 
Admissions to the Bar, the American 
Bar Association has undertaken and 
established on an independent basis 
a Survey of the Legal Profession 
United States—o! 
lawyers as they are and Bar Associa 


throughout the 


tions as they are, in all ramifications. 
The hundreds of busy men who are 
participating in the Survey as con 
sultants, advisers, members of expert 
committees, or on the research staffs, 
will find this book a gold-mine of 
factual information and an illumi- 
nating analysis of the underlying 
problems we all have to face while 
there is time. 
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Carl V. Weygandt: 


The Supreme Court of Ohio and Its Chief Justice 


® Ohio is one of the States, not large in number, in which the Chief Justice or Chief 


Judge of the highest Court is elected to that office directly by the voters. Ohio made 


progress, some years ago, in improving its elective system as to its State judiciary. 


Judges in Ohio are elected for a six-year term on a “non-partisan” ticket, without 


political-party designations or labels; but the known party affiliation of a nominee for 


udicial office too often figures largely in his election or defeat at the polls. The Ohio 


State Bar Association, under the current presidency of Joseph D. Stecher, of Toledo, is 


making further improvement in the methods of judicial selection and tenure one 
of the chief objectives of the Association's work during 1947-48 (33 A.B.A.J. 1169-70; 


December, 1947). 


This “high-lights" a significant characteristic of State judicial systems and the atti- 


tude of the organized Bar toward them. That a State has improved its methods of 


udicial selection and that judges of acceptable qualifications and independence 


generally result from them, at least in the conspicuous instances does not at all end 


the efforts for further improvement in the light of the experience in that State. 


In Ohio, a State of more than 7,000,000 population, regardless of the swing of the 


political pendulum in 1932 and since, Chief Justice Weygandt of its Supreme Court 


has been consecutively elected and re-elected three times. By his lifelong political 


faith, he has been aligned with the Democratic party. On the bench, he has shown 


ndependence, capacity, fairness, and complete freedom from partisan bias or in- 


terest, in the discharge of his administrative and judicial duties. In consequence, 


porty lines are not controlling and decisive when he is a nominee for re-election; he 


gets support from “the other side of the fence”; he has strong opposition under such 


an elective system; but the ‘non-partisan habits’ of a sufficient number of voters have 


enabled him to be and he is returned in years when the political ascendancy in the 


State has swung away from the party of which he is a voting member. 





* The Supreme Court of Ohio now 


consists of Chief Justice Weygandt 

ind the 

Judges: 
Edward C. Turner 
Edward S. Matthias 
William L. Hart 
Charles B. Zimmerman 
James G. Stewart 
Robert M. Sohngen 


following six 


Ohio’s judicial structure is some- 
iat like that of the United States. 





Associate 


Each of the eighty-eight counties of 
the State has a trial Court—the 
Court of Common Pleas. The num- 
ber of judges of this Court in each 
county varies from one to fifteen. 
Appeals may be had from 
Courts to a three-judge Court of 


these 


Appeals, of which there are nine 
in the State. Subject to certain limi- 
tations, appeals are permitted from 
the Courts of Appeals to the Supreme 
Court. In the area of discretionary 


review, about one of every five ap- 
plications for the certification of the 
record from the lower Court to the 
Supreme Court for review is granted. 

The administrative head of the 
Supreme Court, and in various re- 
spects of the State’s judicial system, 
is the Chief Justice, under whom the 
Court has won and held the respect 
and confidence of the Bar and the 
people. Said a newspaper of opposite 
political faith: 

Chief Justice Weygandt possesses an 
almost perfect judicial temperament, 
in courtesy, in patience, in freedom 
from bias. 

Sketch of Chief Justice 
Weygandt's Career 
Born June 14, 1888, in Wayne Coun- 
ty, Ohio, on a farm that has been in 
the family for four generations, the 
future Chief Justice was the son of 
William E. and Cora B. (Mock) 
Weygandt. His _ great-great-great- 
great grandfather, Cornelius Wey- 
gandt, eame in 1736 to Philadelphia, 
Pennsylvania, from Germany; and 
during the Revolutionary War he 
and all four of his sons served with 
Washington’s forces. Family tradi- 
tion has it that an ancient ancestor 
was the Bishop Weygandt who was a 
disciple of Martin Luther, and the 
Weygandts have remained of the 
Lutheran faith to this day. 
In 1803 the Weygandt 
settled in Ohio—in the year in which 
the Territory was admitted to state 


family 


hood. Chief Justice Weygandt’s fa- 
ther was a lawyer and judge, who 
served on the Court of Common 
Pleas at Wooster, Ohio. The son was 
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vraduated from the local High 
School and from Wooster College. 
He then taught in each of those insti- 
tutions, to earn the money he had to 
have for entering law school. Young 
men and women whose law studies 
and admission to the Bar were de- 
laved by their taking part in World 
War II should note Chief Justice 
Weygandt did not begin the practice 
of law until he was 27 years old, and 
that he supported a wife throughout 
law school and became a father short 


ly before his graduation. 


Early Practice in Cleveland 

Led Soon to the Bench 

\fter completing his course in the 
School of Law of Western Reserve 
University in Cleveland, the future 
Chief Justice began his practice with 
the firm of Thompson, Hine and 
Flory in that city. Always interested 
in public affairs and eager to take 
part in public service, he became in 
1920 a candidate for and was elected 
to the Eighty-Fourth Ohio General 
Assembly. In 1924 he was appointed 
to fill a vacancy in the Court of Com- 
mon Pleas of Cuyahoga County, of 
which Cleveland is the county seat. 
By election and re-election, he served 
in this Court until 1930, when he 
was elected to the Court of Appeals 
of the Eighth Appellate District of 
Before 
the completion of his term in the 


Qhio, sitting in Cleveland. 


\ppellate Court, he was elected in 
1932 the Chief Justice of the Supreme 
Court of Ohio. 

Many of his opinions as a judge 
of the Court of Common Pleas ap- 
pear in Volumes 27 and 28 of the 
Ohio Nisi Prius, New Series. His 
opinions rendered in the Court of 
Appeals are found in Volumes 37, 38 
and 39 of the Ohio Appellate Re- 
ports; and his Supreme Court opin- 
ions appear in the twenty-three vol- 
umes which begin with 126 Ohio 
State Reports. 

On June 14, 1915, he was married 
to his college classmate and sweet- 
heart, Jessie May Silver. June 14 is 
alwavs a day celebrated in the Wey- 
gandt household; it is not only the 
wedding anniversary and the Chief 
Justice’s birthday, but also the date 


of his graduation from both college 
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and law school. It now appears that 
his youngest child, Mary, will be 
graduated from the Alma Mater of 
her parents, Wooster College, on this 
same date in 1948. His other two 
children are Richard and Clark Wey- 
gandt. Richard was admitted to the 
Bar of Ohio in 1943; the oath ot 
office was administered by his father. 


A Consistent Champion of the 
Rights of the Individual 


Durirg nearly a quarter of a century 
of judicial service, the present Chief 
Justice has written opinions on a 
ereat variety of subjects. Perhaps the 
most consistent philosophical thread 
found in his opinions is that the 
rights of the individual must be pro- 
tected and expanded rather than lim- 
ited by the Courts. 

In State ex rel. v. Industrial Com- 
mission, 127 Ohio St. 187, an attempt 
had been made to exclude munici- 
palities from the operation of safety 
rules prescribed by the Ohio Indus- 
trial Commission. Writing for the 
Court, the Chief Justice denied the 


exclusion: 


The . .. Code of General Safety 
Standards for Workshops and Factories 
provides that: “Fly wheels and balance 
wheels located six (6) feet or less 
above floor or platform shall be en- 
closed with any one of the following 
guards: 

Confronted with the _ foregoing 
broad language, this Court manifest- 
ly would be indulging in nothing less 
than judicial legislation to hold that 
municipal corporations are excluded 
from the operation of these statutes. 
Furthermore, plain logic and common 
humanity would seem to justify no 
lesser degree of safety for employees 
of municipalities than for those em- 
ployed in private industry. If such 
a distinction is to be made, it must be 
accomplished by action on the part of 
the legislature rather than on the part 
of the Court. 


In State ex rel. v. Industrial Com- 
mission, 128 Ohio St. 105, in holding 
that the administrator or executor 
of a deceased dependent may recover 
from the State Insurance Fund the 
compensation to which the depend 
ent was entitled while living, the 
Chief Justice said: 

The foregoing would seem to be a 
most salutary and humane rule of law. 

If. it were otherwise, a dependent 








might be denied his entire compe 
tion by reason of an extended period 
of delay, beyond which he might. no 
survive. It must at all times be 
membered that one of the fund, 
mental purposes of the Workmen's 
Compensation Law. is prompt T 
certain compensation to those right 
fully entitled to receive it. 


Powers of Courts To Prescribe 
Their Own Rules and Procedures 


In Ohio, as in many other States in 
which Court procedure was at an 
early date prescribed by legislatiy: 
enactment, the power of the Court 
to control its own procedure was 
brought into question. In Meyer \ 
Brinsky, 129 Ohio St. 371, Chief Jus 
tice Weygandt wrote the opinion 
which established the salutary prin 
ciple that Ohio Courts are vested 
with inherent powers to promulgat 
the rules for regulating their pro 
ceedings and facilitating the admin 
istration of justice. He said: 


It is of course fundamental that 
Courts are vested with inherent power 
to establish rules for regulating thei: 
proceedings and for facilitating th 
administration of justice. . . . This 
power exists independently of statut¢ 
and its exercise is especially to b¢ 
commended at this time when the 
constantly increasing volume of liti 
gation necessitates maximum efficien- 
cy in expediting court work lest justic: 
be delaved and_ thereby 
denied. j 


virtually 


In State ex rel. v. Krause, 131 Ohio 
St. 97, 
opinion sustaining the constitutional 
validity of statutes which separated 
judicial terms of office and abolished 
the confusing system whereby two 


the Chief Justice wrote th 


or more candidates for re-election to 
different judgeships in the sam 
Court were pitted against each other 
on the ballot as opponents. This was 
a triumph for the Ohio State Bai 
\ssociation and the Cleveland Ba 
\ssociation, which had long worked 
for this reform which saves many of 
the best candidates from defeat b 
being thrown into a general election 
melee. 

Chief Justice Weygandt has a nat 
ural bent toward simplification and 
liberalization of the law. In Culle 
v. Schmit, 137 Ohio St. 479, he saic 


This is part of ... “An act to « 
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ish a simplified method of appel- 
review.” More specifically, the 
hly commendable purpose of the 
slature was to minimize proce- 
il difficulties and thereby facili- 
the presentation of far more im- 
tant subtantive questions to Courts 
review. If the process of simplifica- 
is to be accomplished, the lan- 
ce of the Act must be accorded a 
ral construction. With these prem- 
in mind what distinction does 
s section recognize between an ac- 
n at law and a suit in chancery 
th reference to the perfecting of an 
peal? More exactly, what is meant 
the wording “‘verdict or decision”? 
the use of the word “decision” re- 
icted to actions at law? A close study 
this and cognate sections discloses 
thing to indicate that the term is 
iployed in other than its broad, 
neric sense of a final determination 
the rights of the parties in an ac- 
mn. Therefore, to hold that the word 
lecision” excludes either a_ judg- 
ent in an action at law or a decree 
a suit in chancery would require 
tt only judicial legislation but also 
e revival of a technical and confus- 
oe distinction that could serve no 
seful purpose. 


In State v. Marinski, 139 Ohio St. 
59, involving the admissibility of 
vidence in a criminal case, he made 

following statement of his con- 
ept of the trial of such a cause: 


hat this is a salutary statute prop- 
rly designed to afford some measure 

protection from the indiscretions 
{ youth is beyond cavil. However, it 
a vastly different matter to permit 
n interpretation that would enable a 
efendant to employ the statute for 
he purpose of deception and to ac- 
mplish a miscarriage of justice. Af- 
er all, a trial before a judicial tribu- 
il is primarily a truth-determining 
rocess, and if it in any sense loses its 
haracter as such, it becomes the veri- 
st sort of mockery. It must be remem- 
ered that it was this defendant him- 
elf who not only offered to tell but 
nsisted upon narrating the story of his 
‘revious years. To place himself in a 
ivorable light before the Court and 
ury it was necessary for him to tell 
jut part of his history and conceal the 
emainder. This he did. When this 
hallenge confronted the Court and 
he prosecuting attorney, did this stat- 
ite render them impotent in their 
luty to reveal the truth? The partici- 
ating members of this Court are 
nanimously of the opinion that it 
id not. The cross-examination was 


roper. 








5 





CARL V. WEYGANDT 


Brevity in Opinions and Efficiency 
in Judicial Administration 


From his long experience, Chief Jus- 
tice Weygandt strongly favors brevity 
in Opinions, with concise paragraphs 
and terse sentences, as conducive to 
clear, understandable decisions free 
from obiter dicta. He believes, too, 
that unflagging industry is an indis- 
pensable quality for effective service 
on the bench, and that because of the 
broad scope of learning necessitated 
by the inherent nature of his work, 
no judge ever reaches a point where 
he can feel relieved of the obligation 
of constant study. 

Chief Justice Weygandt has ex- 
pressed the view that the present 
tempo of our changing social order 
requires an ever-increasing degree of 
efficiency in the administration of 
justice just as it does in business and 
industry. He has found that as the 
Chief Justice of his busy Court, it 






is necessary for him to devote at 
least a third of his time to admin- 
istrative duties relating to business 
of the Court and having no direct 
connection with the decision of 
cases; and he feels that he has no 
greater responsibility than to keep 
the Court operating efficiently, har- 
moniously and with its time fully 
utilized. He writes the same number 
of opinions as each other member of 
the Court. He is proud of the fact 
that during the fifteen years as Chief 
Justice, the Court has convened for 
every session at exactly the scheduled 
hour. He is convinced that unneces- 
sary delay still is the commonest 
criticism of Courts and that judicial 
work is best when it is unhurried 
and careful but prompt and business- 
like. 

Changes in the Ohio Court 

During Recent Years 

The changes that have taken place 
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in the Supreme Court of Ohio with- 
in relatively few years may be il- 
lustrated: On January I, 1913, there 
were 841 cases pending in the Court, 
it required two or three years before 
a filed case reached assignment for 
oral argument. Now the work of the 
Court is current. Cases frequently 
are argued within four or five weeks 
after they have been filed. In emer- 
gent matters the interval is even 
shorter, and depends on the length 
of time needed by counsel for ade 
quate preparation. 

\ few years ago there was a delay 
of several morths in publishing the 
opinions of the Court, for use by the 
lower Courts and by the practicing 
lawyers. With the assistance of the 
Ohio State Bar 


preme Court revamped its reporting 


Association the Su- 


system, with the result that the 


opinions handed down each Wednes- 





day now come to the desks of Ohio 
lawyers on the following Saturday. 
This three-day interval is believed 
to be unsurpassed by any other State 
Supreme Court. 

Chief Justice Weygandt is of the 
opinion that a great factor in expe- 
diting the work of the Court is the 
industry of his associates and their 
willingness to remain in session dur- 
ing the entire year excepting the va- 
cation month of August and even in 
that month for emergency cases. The 
Court does not hear a grist of cases 
and then go home to write opinions 
without the great benefit of oppor- 
tunity to consult with associates as 
additional questions arise. Certain 
days each week are designated for 
hearing oral arguments and certain 
times for the reading of opinions. 
The fact that the members of the 
Court are together regularly each 


6 Withdrawal of Connally Amendment 


® The Association of the Bar of the City 
of New York, on the recommendation of 
its Committee on International Law, voted 
on January 20 to support the 1947 action 
of the House of Delegates (33 A.B.A.J. 
294; March, 1947) in asking that the Con- 
nally amendment be withdrawn from the 
American Declaration of August 20, 1946, 
accepting as obligatory the jurisdiction 
of the International Court of Justice under 
Article 36 of the Statute of the Court. 





® The Resolution by Senator Morse 
(S. 196) to authorize the filing of a 
Declaration was reported to the Sen- 
ate by its Committee on Foreign Re- 
lations in a form which contained 
the proviso that the’ Declaration 
should not apply to “disputes with 
regard to matters which are essen- 
tially within the domestic jurisdic- 
tion of the United States”. This lan- 
guage followed the formula of Arti- 
cle 2 (7) of the Charter of the United 
Nations, which expressly denies to 
the United Nations authority to in- 
tervene in matters essentially within 
the domestic jurisdiction of any state. 
The Senate Committee decided and 
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waa oS to the World Court Is Urged 


intended that determination as to 
what matters are essentially within 
domestic jurisdiction should be for 
the Court, upon application of prin- 
international law. The 
(Report No. 
1835, 79th Congress; 92 Congres- 
sional Record, 10850-10853) that if 
the determination 


ciples of 
Committee reasoned 


. were left to the decision of each 
individual state, it would be possible 
to withhold any case from adjudica- 
tion on the plea that it is a matter of 
domestic jurisdiction. It is plainly 
the intention of the statute that such 
questions should be decided by the 
Court, since Article 36, paragraph 6, 
provides: “In the event of a dispute 
as to whether the Court has jurisdic- 
tion, the matter shall be settled by the 
decision of the Court.” 

Reservation of a right of decision 
by the United States was rejected by 
the Senate Committee, which said 

that a reservation of the right of de- 
cision as to what are matters essential- 
ly within domestic jurisdiction would 
tend to defeat the purposes which it 
is hoped to achieve by means of the 
proposed Declaration. 

Senator Connally of Texas offered 
from the floor an amendment to in- 


week is of such obvious and great 
advantage in facilitating the work 
that no member would have it 
otherwise. 

Among the duties of the Chief Jus- 
tice is the hearing of charges of bias 
and prejudice when filed against 
judges of the various Courts. It is 
his duty to assign common pleas 
judges from one county to another 
and appellate judges from one ap 
pellate district to another. Under 
certain circumstances he may assign 
appellate judges to sit temporarily in 
the Supreme Court. 


The Decision of Cases According 
to the Judgment of Many Judges 


It is said that at one time there was 
a prevalent misconception as to the 
way in which the work of the Su- 

(Continued on page 255) 


‘ 


sert the words “as determined by the 
United States of America”. He 
stressed his unwillingness to make it 
possible for the Court to determine 
whether a question of immigration is 
domestic or international, or wheth- 
er matters of tariffs or duties, or ol 
navigation of the Panama Canal, are 

(Continued on page 256) 


JOHN E. LOCKWOOD 


Chairman, Committee of Association of the Bo 
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Summary Judgment and Discovery: 








the plaintiff can extract the necessary 
information from them and then, to 
comply with the Court’s order, turn 
around and give it back to the de- 
fendant. It was an upside-down-and- 
backward procedure smacking ol 
Alice in Wonderland. 

It seems but yesterday that I had 
to prepare and give, under a Court's 
order, a bill of particulars (the infor- 
mation for which could be obtained 
only from defendant’s own records) 
which resulted in a 10-part descrip- 
tion of each of 42,000 claimed over- 
charges, the precise nature of which 
had been specified in the complaint. 
When that 1,400-page bill of particu- 
lars became, as Rule 12 jocularly in- 
sisted that it must become, an inte- 
eral and necessarily answerable part 


T . . 
« | The Amended Rules Will Add To Their Usefulness 
in 
by Max D. Melville + of the Colorado Bar (Denver) 
vas 
the ® The amendments to the Rules of Civil Procedure, which will become effective 
ou on March 19 unless the Congress acts to the contrary, will change and improve 
a substantially the effectiveness of the ‘discovery’ procedure and the motion for sum- 
nary judgment, as means of eliciting the facts, removing non-existent issues of fact 
ond facilitating an expeditious decision of whatever questions of law are for de- 
termination in a case. Before the 1947 Judicial Conference for the Tenth Circuit, 
Mr. Melville gave a practical exposition of the procedures, under the present Rules 
and under the amendments promulgated by the Supreme Court on the recommenda- 
the tion of the Advisory Committee. 
He Mr. Melville spoke frankly as to inter-Circuit and intra-Circuit conflicts of decisions 
it cs to summary judgments, notably in the Second and Tenth Circuits. As is their 
ine custom, the Circuit Judges in the Tenth gave ‘immunity’ to members of the Bar who 
1 is met with them, for plain speaking as to decisions and judges. In availing himself 
th- of this opportunity, Mr. Melville reciprocated with assurance that his views should 
ol not be regarded as those of the judges or of any one of them. His discussion of the 
are ontroversial cases is diverting; his whole exposition will be useful to many practicing 
6) owyers. 
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len years ago it was considered to 
be the “right” of any lawyer to come 
into Court armed with concealed 
lacts to subdue his opponent and de- 
lay decision in the case. Today the 
opposing lawyer who allows such a 
and _ his 


to be done to him 


ling 
g 


client should have his head _ ex- 


amined. The discovery procedure 
ind the motion for summary judg- 
ment, especially under the amended 
Rules of Civil Procedure, do away 
with the age-honored devices for 
concealment and delay. 


lhe discovery procedure, when in- 





gently employed, makes it certain 


thot litigants will come into Court 





Cat only in genuine issues of mate- 





ra’ fact. If a defendant cannot mus- 








ter a genuine issue of fact, he is fain 
prey for the summary judgment; the 
time of Courts, jurors and litigants 
is saved. Such was the idea of the 
Supreme Court in establishing the 
Rules of Civil Procedure; slowly but 
surely the idea has attained fruition, 
especially since the amendments to 
the Rules, soon to become effective, 
have made the Court’s views strik- 
ingly clear. 

I do not mean to say that recogni- 
tion of the true spirit of the Rules 
was instantaneous with the Courts. 
Some of them have thought it would 
be reversible error to deny a motion 
for a bill of particulars even though 
they would have to force the defend- 
ant to give access to his books so that 


of the complaint, it certainly was 
rape by force of the chaste provision 
of Rule 8 that the complaint shall be 
a “short and plain statement of the 
claim showing that the pleader is en- 
titled to relief,’ besides flaunting 
Judge Bratton’s ukase in Porter v. 
Karavas, 157 F. (2d) 984, that the pur- 
pose of Rule 8 “is to eliminate pro- 
lixity in pleading and to achieve 
brevity, simplicity and clarity”. 

The defendant, having spawned 
this 420,000-headed hydra but find- 
ing itself faced with the necessity of 
arguing with each separate head, grew 
haughty and disinherited its handi- 
work by filing a bitter general denial 
to the composite monster. The mat- 
ter ended in a summary judgment. 


March, 1948 * Vol. 34. 187 


7 


Summary Judgment 


MAX D. MELVILLE 


Amended Rule Will Eliminate 
the Term ‘‘Bill of Particulars’’ 


Fortunately, the amended Rule will 
eliminate the troublesome term “bill 
of particulars” and will confine the 
scope of motions to make definite 
and certain so that the sole purpose 
in granting them should be to insure 
the casting of a pleading so that the 
adversary may be fairly apprised of 
the issues he must meet and a basis 
will be provided for a binding, com- 
prehensive judgment settling the 
controversy and claimable as_ res 


judicata. No longer may such mo- 


tions serve, aS some Courts have per- 


mitted them to serve, as cumber- 
some and irksome substitutes for dis- 
covery of evidence and as instruments 
of delay. 

Thirty years ago I had a professor 
who foresaw the coming of what we 
see today. “Believe it or not’, he 
used to say, “over there [England] 
when a suit is brought on an account, 
the creditor simply indorses on the 
De- 
fendant is then in for the fight of his 


life. He has no vested right to answer. 


summons the amount claimed. 


He must first convince the Court by a 
sworn statement that he probably has 


and Discovery 


a meritorious defense—much like our 
practice in attempting to set aside a 
default judgment. Unless he can so 
convince the Court, judgment is sum 
marily rendered against him”’. 

That practice, somewhat modified 
but with an added right in the Court 
summarily to dispose of questions of 
law at the same time, is our present 
summary judgment procedure. My 
professor who predicted all this was 
the one who set in motion the forces 
which have resulted in the Rules. It 
was he who, as early as 1922, sug- 
gested that the Supreme Court write 
rules uniting the common law and 
equity principles of procedure so as 
to secure one form of civil action. 
He had been a federal circuit judge, 
and was sometime president, and 
presently to be Chief Justice, of the 
United States—William Howard Taft. 


‘Fishing Expeditions’’ Not Frowned 
On If They Elicit Facts 
Ten years ago the most vitriolic ac- 
cusation that could be made against 
an adversary seeking pre-trial infor- 
mation was that he was conducting a 
“fishing expedition”. It was a far 
worse taunt than the ancestral doubt. 
It evoked black looks from the bench 
and hints of commitment of the scal- 
awag fisherman for contempt. In the 
American Tobacco Company case 
(264 U. S. 298) the Supreme Court 
uncompromisingly denounced “fish- 
ing expeditions” as “contrary to first 
principles of justice”. Even in 1940, 
after the Rules were in effect, a Penn- 
sylvania federal judge fulminated 
(Lewis v. United Air Lines Corp., 32 
F. Supp. 21, 23): 
lo permit a party by deposition to 
examine an expert of the opposite 
party before trial, to whom the latter 
has obligated himself to pay a con- 
siderable sum of money, would be 
equivalent to taking another's prop- 
erty without making any compensa- 
tion. 
Today there can be no doubt of a 


party’s right to do just that thing. 

No privilege attaches to the investi- 
gations and opinions of the other 
side’s experts. It is interesting to 
note the reversal of form as to “‘fish- 
ing expeditions”. In Hickman vy. 
Taylor, 329 U. S. 495, 67 S. Ct. 385, 
392, the Supreme Court said: 

No longer can the time-honored cry 
of “fishing expedition” serve to pre- 
clude a party from inquiring into the 
facts underlying his opponent’s case. 
Mutual knowledge of all the relevant 
facts gathered by both parties is es 
sential to proper litigation. To that 
end, either party may compel the 
other to disgorge whatever facts he has 
in his possession. 

The Supreme Court rejected re- 
cently an amendment proposed by 
its Advisory Committee on the Rules 
(the only proposed amendment, | 
think, rejected by the Court) which 
practically throttled the disclosure ol 
writings obtained or prepared by th 
adverse party, his attorney, surety, 
indemnitor, or agent in anticipation 
of litigation or in preparation for 
trial, and absolutely garroted the 
right to disclosure of the opinions of 
an expert, as well as the mental im- 
pressions, conclusions, legal theories 
or opinions of an attorney. 

That rejection obviously was be- 
cause of the conviction of the Court, 
as evidenced by the Hickman case, 
that a litigant has no right to with- 
hold from his opponent any “infor- 
mation” whatever that he may pos- 
sess relevant to the case at hand, 
whether acquired by his own efforts 
or those of others, including his 
agents and insurers. The search fot 
truth, not jockeying for position at 
the rail, now controls. 


Summary Judgment Under the 
Amended Rules 


Summary judgments are governed by 
Rule 56. A party who asserts, 0! 
against whom is asserted, a claim fo! 
relief, may move for summary judg- 





Concerning the Author: Max D. Melville has practiced law 
in Denver since 1915, except for “time out’ in other services. 
He was born at Parsons, Kansas, in 1892, and took his aca- 
demic and law degrees at the University of Denver, his J. D. 
at the Yale Law School. During his college years he was a 
reporter and sports writer on the Rocky Mountain News (Den- 
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As the Rule now is, the plain- 
\ay not make such a motion until 
the answer has been filed; under 
mended Rule he will be able todo 
venty days after commencement 
e action or at any time after the 
ice of a like motion by defendant. 
eravamen of the Rule as it will 
Ihe judgment sought shall be ren- 
red forthwith if the pleadings, dep- 
tions, and admissions on file, to- 
ther with the affidavits, if any, show 
it there is no genuine issue as to 
y material fact and that the mov- 
g party is entitled to judgment, as 
natter of law. A summary judgment, 
iterlocutory in character, may be ren- 
red on the issue of liability alone 
l|though there is a genuine issue as to 

e amount of damages. 
| he wording of the old Rule as to 
issue of damages was changed so 
is to remove a doubt cast by the 
Supreme Court in Sartor v. Arkansas 
( 321 U.S. 620, from which some 
drew an inference that there could 
be no summary judgment where the 
ount of damages was in issue. The 
ndment makes it clear that the 
issuics aS to amount of damages need 
interfere with the operation of 
Rule as to the remainder of the 


lt has been said that the benefits 
{a summary judgment are: (1) It 
discourages the defense which is in- 
terposed only for delay; (2) it gives 
plaintiff a speedy judgment in the 
ivcrage commercial case, and (3) it 
encourages creditors to resort to 
Courts, knowing they will get rapid 
satisfaction. But there is another 
ortant factor: It permits a speedy 
rmination of issues of law, bona 
or otherwise, as well as of sham 
nses, When adroit use of the dis- 
ry procedure demonstrates that 
genuine issues of material fact 
ially exist but questions of law 
iin which under former proce- 
‘ would have to await determina- 

of the supposed but actually 
existent issues of fact, those is- 
s of law may be disposed of sum- 
rily and the entire case “buttoned 


without further ado. 


He'pful Experience as to Disposing 
of Questions of Law 


It was this last factor which we found 


Summary Judgment and Discovery 


so helpful in OPA. We found that 
approximately 70 per cent of our 
damage cases could be won in that 
way. It became our practice in dam- 
age cases based on over-ceiling sales 
to attach to the complaint an exhibit 
which was an abstract and summa- 
tion of figures taken by our account- 
ants from the defendant’s own rec- 
ords, to show the violative sales and 
the amount of overcharges. This ex- 
hibit was incorporated by reference 
into our allegation as to over-ceiling 
sales. Our complete case, made from 
defendant’s own records, was laid 
on the table by our complaint. 
True, the defendant could set up 
that his records were incorrect, but 


he was put eye-to-eye with the dam- 


aging admissions those records con- 
tained. The answer—when at long 
last it arrived—almost invariably set 
up as a first defense a general denial, 
completely ignoring the itemized ex- 
hibit and not bothering to deny spe- 


cifically the authenticity or accuracy 
of the figures therein. 

Then, invariably, came a series of 
separate affirmative defenses: (1) the 
Emergency Price Control Act was 
unconstitutional; (2) the price regu- 
lation was unconstitutional; (3) the 
regulation violated the Act because 
it made changes in business practices 
of defendant, a thing which the Act 
specifically forbids; (4) the Adminis- 
trator was estopped because one of 
his employees had verbally informed 
the defendant that his prices or acts 
were legal; (5) the defendant had 
acted in utmost good faith in reliance 
on such oral advice; and (6) the de- 
fendant was unable to make a profit 
if forced to sell at the legal prices 
and therefore his property was being 
taken without due process of law. 


The Leading Schreffler Case 
in the Tenth Circuit 
All these separate defenses presented 
only issues of law. It was such a situ- 
ation which led to Schreffler v. 
Bowles, 153 F. (2d) 1 (10th Circ.), in 
which the opinion was written by 
Judge Huxman and which is a lead- 
ing case on summary judgments. 
The complaint was one for dam- 
ages for over-ceiling sales of steel 
products. A summary of the illegal 
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transactions, prepared by our ac- 
countants, was attached as an exhibit 
to the complaint. The first defense 
in the answer was a general denial; 
seven other defenses presented issues 
of law. A motion for summary judg- 
Attached were the 
affidavits of two accountants that 


ment was filed. 


they had prepared the exhibit from 
defendant's own records and that the 
exhibit reflected correctly what those 
records showed. Judge Symes granted 
the motion for summary judgment 
for the amount of overcharges shown 
in the exhibit and claimed as dam- 
ages in the complaint. 

In the opinion affirming this judg- 
ment, Judge Huxman pointed out 
that the correctness and authenticity 
of the figures shown in the exhibit 
“were not specifically denied or dis- 
puted by defendants’ answer’. No 
afhdavits, he said, were filed 

challenging the verified statements 

of the two accountants who prepared 
the schedules. In the condition of the 
record, a mere general denial in the 
answer of the allegations of the com- 
plaint was insufficient to place in issue 
the correctness of the schedules in 

Exhibit A and the Court was correct 

in entering summary judgment unless 

one of the affirmative defenses ten- 
dered a substantial issue which would 
preclude the entry of such a judgment. 

The opinion then proceeded to dis- 
pose of the remaining seven defenses 
as insufficient in law. While the item- 
ized exhibit and the affidavits of the 
accountants were not conclusive 
proof of the claimed overcharges, 
they constituted such proof of dam- 
aging admissions contained in the 
defendants’ own records as to make 
mandatory, on a motion for summary 
judgment, a denial of their accuracy. 
The “Curiously Interesting’ Avrick 
Decision in the Same Circuit 


from the 
Schreffler case that a seaworthy sum- 


But it does not follow 
mary judgment may be obtained in 
every case where the trial Court is 
convinced that no genuine issue of 
material facts remains to be tried. 
This is exemplified by another de- 
cision of the Circuit Court of Appeals 
for the Tenth Circuit in Avrick v. 
Rockmont Envelope Company, 155 
F. (2d) 568, in which the opinion was 
written by Judge Murrah. To me, 
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the Avrick decision is curiously in- 
teresting; I defy anyone to read the 
the 


cighteen-paragraph opinion and con- 


first sixteen paragraphs of 
clude otherwise than that the sum- 
mary judgment is to be affirmed. The 
denouement in the final paragraphs 
is breath-taking: 

1. I think it cannot be reconciled 
the the 
Schreffier case, in which Judge Mur- 


with broad view taken in 
rah concurred, that it is incumbent 
upon an adversary to come forth with 
his justifying material against vital 
material statements made in the pa- 
pers comprising the summary judg- 


ment motion. 

2. | think it is out of line with 
Griffin v. Griffin, 327 U.S. 220, where 
it was impliedly held that one charg- 
ing fraud against the moving party 
make 
fortify 
tangible supporting 


must do more than simply 
the flat 


allegation by 
5 


charge — must his 
statements. In the Griffin case, the 
party did attempt to do this; but 
the Court, on examination, found as 
to the supporting assertions, “that 
the only support for them, so far as 
appears, is petitioner’s unsupported 
suspicions”. 


3. It follows a highly controversial, 
rough-and-tumble decision of Judge 
Frank in the Second Circuit which 
even he, in a subsequent case, could 
conclu- 


This 


subsequent case held, as does the 


to the 
sion reached in the Avrick case. 


not follow unaided 


lvrick case, that one charging fraud- 
ulent intent or conduct need not, in 
resisting summary judgment, present 
the facts constituting the basis of his 
charge; that he is entitled to lie back 
and gamble on what happens at the 
trial. But to accomplish that result, 
Judge Frank had to set aside a fact- 
finding of the trial Court—a thing 
which the Avrick decision hints at 
but does not quite do. 

I do not wish to be understood as 
saying for a moment that a genuine 
issue of substantial fact may be de- 
cided on affidavits in a summary 
judgment proceeding. My point is 
that a party should not be permit- 
ted with impunity to charge fraud in 
glittering and sweeping generalities 

particularly, on information and 
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belief—and then not be required to 
come forth with something tangible 
enough to give rise to a reasonable 
assumption that a genuine issue of 
material fact is present in the case. 
Rule 9(b) itself provides that “In all 
averments of fraud or mistake, the 
circumstances constituting fraud or 
mistake shall be stated with particu 


larity.” 


Questions Left by the Grounds 

of Reversal in Avrick Case 

Avrick v. Rockmont Envelope Com- 
pany was a trade-mark infringement 
suit in which only an injunction was 
sought and in which therefore the 
Court was the trier of the facts. The 
complaint alleged on information 
and belief that defendant’s claimed 
imitation of plaintifl’s product was 
deliberately and intentionally de- 
signed to create confusion and mis 
take in the public mind and to de 
ceive purchasers—in short, that the 
defendant had acted with fraudulent 
intent. The defendant’s motion for 
summary judgment was granted by 
Judge Symes. In reversing the judg- 
ment, Judge Murrah held that: 

1. Although the deposition 
and affidavits on file there was no com- 
petent 
duly 


from 


that an ordinary 
careful purchaser would have 
been deceived, and 

2. That although the trial Court 
compared specimens of the two prod- 
ucts, looking at them, “through the 
eyes and with the mind of an ordinary 
purchaser exercising due care and cau 
tion”, and concluded as a fact that the 
ordinary purchaser would not be de- 
ceived, nevertheless, 


evidence 


3. The case must be tried. 

The reason assigned was that since 
the complaint alleged intent to in- 
fringe, and since such an intent is 
sufficient in law to justify an infer- 
the 
the 
that 
the question of intent had no place 


ence of confusing similarity, 


Court should have considered 
matter. It would seem to me 
in the case unless the judge was in 
doubt as to the likelihood of decep- 
tion. If he was, then a finding of in- 
tent might well tip the scales. But if 
there were no confusing similarity in 
fact, intent would not enter into the 
equation. Evidently the trier of facts 
(Judge Symes) had no such doubt; 
since he was the exclusive judge of 


the effect on the mind of the ordinary 


careful purchaser, his certainty that 
deception did not exist would seem 
to end the matter. 


Conflicting Philosophies 
as to Summary Judgments 


The case cited by Judge Murrah as 
supporting his statement that the 
Courts must use their summary judg- 
ment power cautiously is Doelle) 
Metal Co. v. United States, 149 F. 
(2d) 130 (2nd Circ.) , the opinion in 
which was written by Judge Frank 
and was the opening gun in the con- 
flict between two diametrically oppo 
site philosophies as to summary judg- 
It was 
followed by Judge Frank in the opin- 


ments in the Second Circuit. 


ion he wrote in a subsequent case 
(Arnstein v. Porter, 154 F. (2d) 464), 
but there he recognized the validity 
of the point I am attempting to make 
here. It was a musical copyright in- 
fringement case in which the trial 
Court, finding there was insufficient 
similarity between the copyrighted 
music and the allegedly infringing 
music to warrant a judgment of in- 
fringement, granted a summary judg- 
ment, although plaintiff had charged 
in his complaint that defendant had 
had access to his copyrighted work. 
Access in that type of case, like in- 
tent in the Avrick case, would justify 
an inference of similarity. The plain 
tiff, in opposing the motion for sum- 
mary judgment, offered nothing but 
conjecture in support of his claim of 
access, just as in the Avrick case the 
plaintiff offered nothing in support 
of his claim of illegal intent. In 
Griffin v. Griffin, 327 U. S. 220, the 
Supreme Court clearly implied that 
it was the duty of one claiming fraud 
to support such a claim in resisting a 
motion for summary judgment, and 
held that bolstering by suspicions 
was not enough to meet that duty. 
Returning now to the Arnstein 
case, Judge Frank specifically recog: 
nized that where there was insuffi- 
cient evidence of similarity to war- 
rant a finding of infringement, the 
question of “access” was immaterial. 
He avoided the impact of that rule, 
however, by listening to a playing ot 
the two compositions and overruling 
(Continued on page 257) 
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Soviet Communism Today: 


t has several times been pointed out in the Journal (e.g., 33 A.B.A.J. 809; August, 
47) that current discussions in America present to a large extent anomalous 
nomena, in that the propaganda and infiltrations of Soviet Communism are carried 
ward by men and women who have not studied it and do not understand it except 
; a vehicle for their own quest for place and power, and at the same time Com- 
unism is opposed and assailed by Americans who have not delved deeply into its 


nets and materialistic philosophy, are not versed in the lives of Karl Marx, Lenin, 


and Stalin, have not read extensively as to what a Communist regime does to a 


odern state and its people, and are content to discuss and denounce Communism 
) general grounds without first studying and understanding it thoroughly as they 
commonly have done as to other public questions. This appears to be no less true 
awyers than of other citizens, although lawyers are being especially looked to for 
ivice.and leadership as to what should be done to resist and combat the spread 
f Communist doctrines in America. 
n particular, our lawyers have not gone extensively into available facts as to what 
mmunists in action do to our profession, to Courts, to the administration of justice 
ler law, albeit these Communist practices are of vital importance, not only to 
awyers, but to the whole community whose rights, freedom and security require 
existence of an independent profession and impartial, law-governed Courts. 
We are able to give here a detailed description of just what the ascendancy of 
mmunists in a country means as to the lawyers who are permitted to live and 
emain such. The narration is not from any source that could be claimed to be hostile 
Communism, independent of it, or purely objective. On the contrary, it is an official 
ount of the ‘Reform of Legal Profession” in Bulgaria, published in Sofia but cir- 
ated somewhat in Communist propaganda in the United States. In other words, it is 
viously what propagandists of the Cominform think will commend their cause to 
ne Americans. In a recent issue of Free Bulgaria, devoted to denunciation of 
estern democracy’ and glorification of Sovietized ‘State Control”, the following 


tailed account is given of what has been done to the profession of law. 





‘Law in Bulgaria will henceforth published in No. 257 of the Novem- 


practiced on a collective basis’, ber 5, 1947 issue of the State Gazette.” 
is the announcement in Free Bul- ‘The statement continues: 

The new law exhaustively regulates 
the conditions under which one shall 
be able to practice the legal profession. 
Following, on the whole, the pattern 


ia. “This is the salient reform 
roduced in Bulgarian legal life by 
new Law on Attorneys-at-Law, 


A Graphic Account of What It Does to Lawyers 


of the old law, it contains stipulations 
regarding the way in which one can 
become a lawyer, obligatory legal ap 
prenticeship, the organization of the 
members of the Bar, lawyers’ collec 
tives, work, duties and rights, their 
disciplinary and penal responsibility. 
Reforms have been introduced in all 
these phases of legal life, but the radi- 
cal change is contained in Articles 
30-38 of the law, regulating lawyers’ 
collectives. 

These articles stipulate that a law 
yer cannot exercize his profession if he 
is not a member of a lawyers’ collec- 
tive, except in places where the num- 
ber of practicing lawyers is less than 
6. Lawyers’ collectives shall be freely 
formed. The number of lawyers form- 
ing a collective cannot be less than 3 
at inhabited places with a total of less 
than 10 practicing lawyers; less than 5 

at places with up to 50 lawyers, and 
less than 10 where the total number 
of lawyers is more than 50. In Sofia 
the minimum of lawyers that will go 
to make a collective will be 15. 

The collective shall be a juridical 
person, which must be approved by 
the Lawyers’ Council (Bar Associa- 
tion) and registered with the latter. 
The collective, however, shall not be 
subject to taxation; its members shall 
pay their taxes individually in accord- 
ance with their respective income. 

The Lawyers’ Council may assign 
new members to a collective, or trans- 
fer lawyers from one collective to an 
other when it finds important reasons 
therefore. The decision of the Law 
yers’ Council is subject to appeal be 
fore a committee composed of the 
President and Public Prosecutor of 
the Regional Court and two repre 
sentatives of the Lawyers’ Council 
elected by the latter. 
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The collective shall be represented 
by its secretary or his deputy who shall 
both be elected for one judicial year 
by the general meeting of the collec- 
tive which shall notify their names 
to the Lawyers’ Council. 


The Collective Deals with Clients 
and Collects All Fees 


The individual lawyer is left with 
no contact with clients; the secretary 
of the collective handles all that. All 
fees for legal services are paid to the 
collective. The statement says: 

Only the secretary or his deputy 
shall contract with the clients. They 
shall endeavor to obtain an even 
distribution of the work among the 
members of the collective, taking into 
account their respective qualifications. 
When a client expressly points out a 
lawyer whom he wants to entrust with 
his work, he shall pay an additional 
remuneration in favor of the collec- 
tive, determined under a_ separate 
table. The same rule applies to legal 
adviserships. 

All remunerations shall be paid to 
the collective’s treasury. Every lawyer 
shall receive the sums which shall thus 
have been paid for the work done by 
him, after deducting a certain amount 
to meet the common needs of the 
collective and another 20% to be 
distributed among all members of the 
collective. By unanimous decision of 
all members, the distribution of sums 
from the collective’s treasury can be 
effected in a different manner; such a 
decision can be amended by a vote 
of 34 of the total number of members. 

The collective’s general meeting 
shall vote its internal rules and regula- 
tions, which will be approved by the 
Lawyers’ Council. It shall take de- 
cisions on all questions regarding the 
collective’s activity. It shall be called 
together by the Secretary on the lat- 
ter’s own initiative or at the request 
of at least 14 of the members. The 
general meeting, by argumented de- 
cision of the majority, shall admit new 
members to the collective. In case of 
refusal, the interested parties shall be 
able to appeal the decision before the 
Lawyers’ Council within a period of 
two weeks. The Council’s decision is 
final. The general meeting can, by 
decision of 34 of all members, expel 
members from the collective when 
they do not carry out conscientiously 
the work with which they have been 
charged, or disturb the life of the col- 
lective. The decisions of the general 
meeting can be appealed against before 
the Lawyers’ Council which has the 
final say. 
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Rigid Control as to Who 
May Be Lawyers 


Many classes of persons are pro- 
scribed from being members of the 
Bar at all, even in a collective. Ple- 
nary control is kept by government; 
names may be stricken from the list. 
The statement continues: 

Other important changes introduced 
by the new law pertain to the qualifi- 
cations entitling a person to exercize 
the lawyer's profession. The list of 
reasons which disqualify a person from 
being a lawyer has been amplified. 
Thus, in addition to those cases in 
which a person was heretofore dis- 
qualified from exercizing the profes- 
sion of a lawyer, the following have 
been added: persons condemned for 
murder, under the Law on the Peo- 
ple’s Court, under the Law of the De- 
fence of the People’s Government, the 
Law on Supplies and Prices, as well as 
persons convicted to strict imprison- 
ment, though they may have been ex- 
empted from punishment through par- 
don, a conditional sentence, rehabilita- 
tion or prescription; persons who beside 
their lawyer’s profession exercise per- 
sonally or through third persons an 
other profession which is their chief 
occupation, or which is incompatible 
with the profession of a lawyer; persons 
who have a bad reputation or a dis- 
graceful name at the courts, in the 
lawyers college or in society, and per- 
sons manifesting fascist tendencies. 

The law further stipulates that all 
persons who have acquired the right 
to practice the legal profession under 
the laws existing heretofore, except 
those sentenced under the various 
laws enumerated in the preceding 
paragraph, shall retain their rights. 

After the publication of the law, a 
Commission consisting of: the Presi- 
dent and the Public Prosecutor of the 
Regional Court in the central city of 
the region, or their deputies, a mem- 
ber of the same court, two lawyers 
delegated by the Lawyers’ Council, a 
member of the Regional FF Commit 
tee and a representative of the respec 
tive County FF Committee shall make 
a pronouncement as to which lawyers 
registered with the Lawyers’ Council 
before the publication of the new law 
possess the required qualifications and 
shall order all those who do not pos- 
sess them to be struck out from the list 
of lawyers. 

A lawyer whose name has been de- 
leted from the list of lawyers, can ask 
for new inscription after the expira- 
tion of a period of three years. 

The stipulations regarding lawyers’ 
collectives shall come into force three 
months after the publication in the 


State Gazette of the order by whi 
the Minister of Justice shall put then 
into effect. 

Within a period of one month afte 
the publication of the order, those 
lawyers who have agreed to form 
collective must file a collective p¢ 
tion to the Lawyers’ Council for the 
confirmation and registration of th 
collective. During the same term lay 
yers who have failed to join a colle 
tive must file petitions to that effect 

Every lawyer must present to thi 
secretary of the collective a list of all 
contracts which he has concluded with 
his clients, indicating what sums are 
still due under them. These contracts 
remain effective, but all sums due un 
der them shall be paid to the treasury 
of the collective. 


Books That Are Informative 
As to Communism in Action 


If members of our Association will 
pursue further their studies as to 
what Communists and Communism 
do in actual practice to universities 
and schools, churches, cultural or- 
ganizations, labor unions, political 
parties, governments, and all classes 
of the people, several recent volumes 
are objective and illuminating. 
Martin Ebon’s World Communism 
Today (New York: Whittlesey 
House, McGraw-Hill Book Com- 
pany. January 26, 1948. $4.50. Pages 
viii, 536) is a careful and judicious 
chronicle, nation-by-nation, of what 
the ascendancy of Soviet Communism 
has meant and done. France is shown 
to be the “key to the West”; the 
United States is “target number one”, 
in brutal aggressions aimed at world 
domination. Mr. Ebon is an edito1 
and writer who has worked for OW! 
and the State Department; his point 


of view appears to be that of the 


non-Communist Left. His presenta- 
tion of crucial facts should alarm 
those of us who are still quiescent, 
because his conclusion from abun 
dant evidence is that 
All Communist practices in use 
anywhere on the globe are being 
applied and perfected inside thé 
United States. This country is so 
large, so highly industrialized and 
complex, that Communist organiza 
tional machineries in America ar 
more widely expanded and carefull 
perfected than anywhere else. 
Another book worth reading with 
out delay is J Saw Poland Betrayed, 
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y \ thur Bliss Lane (Indianapolis: 
Bob! s-Merrill Company. February 
9, 10 '8. $3.50. Pages 344). Lane was 
the stalwart American Ambassador 
o Poland, who resigned his career 
post last year because he was so dis- 
turbed by what he saw Communists 
Poland and the Poles that he 

| not stay in the diplomatic 

serv ce and keep silent. Drew Middle- 
ton has characterized this as an 
excellent account of the development 
snd cruel workings of a “‘police state’’. 
For broader coverage of infor- 
nation, a third volume chock-full of 
competent and objective reporting of 
details is Hal Lehrman’s Russta’s 
Europe (New York: D. Appleton- 
Century Company. December, 1947. 
$3.75. Pages 341) . Lehrman had been 
an experienced reporter for a dozen 
years for many magazines and news- 
papers, including the Associated 
Press, and is said to have been the 
first accredited correspondent ad- 
mitted to the Balkan countries. He 
started with a pre-disposition toward 
Russian ascendancy in_ Eastern 
Europe, but his views were changed 
by what he saw Communists do to 
helpless peoples. For a monumental 
iccount of the origins and philos- 
ophies of Soviet Communism, and of 
the career of its leader, the best 
factual work, although hardly un- 
biased, is Leon Trotsky’s Stalin: 


Lawyers’ Views Sought as to Laws To Curb 


* Under the chairmanship of Con- 
essman Richard M. Nixon, Cali- 
ia lawyer whose district includes 
part of Los Angeles County, a sub- 
mittee of the House Committee 
\'n-American Activities began on 
ruary 5 a series of hearings to 
biain views and recommendations 
concerning the adequacy of present 
laws for combatting subversive polit- 
organizations, the true character 

he activities of the Communist 
arty and its agents, the constitu- 


An Appraisal of the Man and His 
Influence (New York: Harper and 
Brothers. 1946). Going further back 
in the history of Communism to Karl 
Marx, as viewed by those who knew 
him, a challenging book is The Red 
Prussian, by Leopold Schwarzschild 
(New York: Charles Scribner’s Sons. 
1947. $4.00. Pages 422), which was 
reviewed in our August 1947 issue 
(33 A.B.A.J. 809). The most enjoy- 
able but devastating analysis of Com- 
munism thus far written remains 
George Orwell’s Animal Farm (New 
York: Harcourt, Brace and Com- 
pany. 1947. $1.75. Pages 118), which 
exemplifies the brilliant manner in 
which British writers of the Labor 
Party have dissected the fallacies of 
Communism in “down-to-earth” lan- 
guage and analogy. 

For those who would read the most 
authoritative statement for American 
Communists as to what they say their 
program and objectives are as to this 
country, the New York Herald- 
Tribune recently published a twelve- 
column statement by William Z. 
Foster, leader of the Communist 
Party. Foster stated that American 
Communists “uphold” the Constitu- 
tion of the United States, but that 
“under present political conditions 
in this country the United States 
Constitution requires many vital 


tional questions which might be in- 
volved in further legislation in view 
of the Supreme Court decisions in 
the Schneiderman case, 320 U.S. 118, 
136, 139, and the Barnette case, 319 
U.S. 624, and the desirable form and 
scope of any such legislation. 

The sub-committee sought, among 
the first, to obtain the appearance and 
advice of lawyers who, by their work 
in the American Bar Association and 
their experience in the profession, 
were regarded as having special quali- 
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democratic amendments, including 
. .. the abolition of the present con- 
servative and paralyzing system of 
government checks and _ balances, 
etc.” 

America appears to be momentar- 
ily at the crossroads as to what to 
do to combat Communists and Com- 
munism without sacrificing essential 
American principles. Doubt and con- 
cern are expressed by many as to how 
far legislation should go. There 
seems to be agreement on “exposure” 
and “publicity” as weapons, and on 
public understanding of what Com- 
munism means and would do to our 
country. At this stage of the dis- 
cussion, a prime duty and opportu- 
nity of lawyers everywhere appears 
to be to “think on these things” and 
so to inform themselves that they can 
do their part in reasoned and demon- 
strative arguments against the totali- 
tarian menace. 

One question may be posed: If the 
Communists constitute an authentic 
and lawful American political party, 
why is it libelous, as some Courts 
have held, to call a man a Com- 
munist if he is not provably one? Is 
it libelous to call a man a Democrat? 
Or a Republican? The facts reliably 
reported in the above books may 
supply an answer to the first question. 

W. L. R. 


Communist Party 


fications to speak on the subject. 
Among those invited were Robert R. 
Milam, of Florida, Chairman of our 
Association’s Committee on the Bill 
of Rights; Walter M. Bastian, of the 
District of Columbia, Treasurer of 
our Association; and Louis Wald- 
man, of New York, attorney for nu- 
merous labor unions, Chairman of 
our Association’s Committee on 
American Citizenship. As our Associ- 
ation had not, through the House of 
Delegates, taken action on the mat- 
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ters to be discussed, these officials 
qualified their appearance and testi 
mony by the understanding that they 
gave their individual views and were 
not speaking in any sense for the 
\ssociation or for their Committees. 
Attorney General Tom C. Clark pre- 
ceded them on the stand. Officers of 
the District 


of Columbia were also invited by the 


the Bar Association of 


sub-committee. 


Concensus Emerging from 

the Early Hearings 

The concensus during the first two 
days of hearings appeared to be that 
that 
“exposure” of Communist organiza- 


further legislation is needed, 


tions and those who are members of 
them or act with them is preferable 
, that it seems to be 
the 
“drive it un 


to “suppression” 


unwise at this time to “outlaw” 


Communist Party and 
derground”, that the strengthening 
of the laws requiring that “foreign 
agents” and Communist organiza- 
tions register and file full informa- 
tion is necessary, and that great care 
should be taken to do no violence to 
constitutional rights of persons or to 
legitimate American political parties 
and public opinion organizations. 
The views voted by the New York 
State Bar Association on January 24, 
as reported elsewhere in this issue, 
were cited. 

Attorney General Clark submitted 
a specific program for strengthening 
legislation. Donald R. Richberg, of 
the District of Columbia Bar, pro 
posed to make illegal all “secret” 
political organizations (those which 
Louis Waldman 


and State 


do not “register’’) 


urged federal laws to re 


quire that any candidate for office 


who is nominated or endorsed by a 
“totalitarian” organization shall file 
a statement rejecting this support or 
saying that he “accepts the principles 
and policies of such organization”. 


Statement by Robert R. Milam 
Before the Committee 
Mr. Milam and Mr. Bastian generally 
favored “full publicity” as to who are 
Communists, rather than ‘“‘outlawry”, 
and recommended the strengthening 
of “registration requirements”, Law- 
vers from the Bar Association of the 
District of Columbia advised in effect 
that circulated matter by any organi- 
zation of the suspect kind be deemed 
to be “un-American” if it does not 
support and advocate the American 
form of constitut‘onal government, 
and that any such “literature” should 
be required to be labeled and cir- 
culated as ‘‘un-American’’. 
“Communism aims to overthrow 
our form of government,” said Mr. 
Milam. He continued, in part: 
Communism is an agency of a for- 
actively scheming to 
weaken and then destroy democratic 
government in the United States and 
elsewhere. It is an international con- 
spiracy to that end. It infiltrates its 
members into labor unions and key 
industries. Its purpose is to disrupt 
and disable and finally destroy our way 
of life. 
and treachery to this nation. 


eign power 


It teaches loyalty to Russia 
A small 
group of suspicious, able, ruthless men 
completely control the party. In re- 
ality Communism is a dictatorial rule 
by this small group of ambitious men. 
The true Communist has no loyalty 
to this nation. He does the bidding 
without question of this group which 
controls Russia and is attempting to 
establish eventually a totalitarian dic- 
tatorship in all countries. 

When this fact is faced, then the 
necessity of protecting to the fullest 


extent our form of government, (pon 
which alone rests our civil liberties 
overshadows any specious claim of an 
individual to a right to undermine the 
government or to conduct subversive 
activity in defiance of the laws of the 
land under some such guise as freedom 
of speech or of the press. That Com. 
munism in operation destroys the civil 
rights of a whole people is too 
to be denied. 

John Foster Dulles, of the New 
York Bar, advised the Committe: 
that a distinction should be carefully 
drawn and observed between (1) 
Communists who “follow the party 
line’, do the bidding of agents of 


plain 


Soviet Communism, and are guilty 
of what is 
and (2) Communists who are such 
because of sense of 
injustice as to some conditions in 
America, and are thereby driven into 
Left Wing affiliations in protest or 
in hope of improving conditions. Mr. 
Dulles said he was not yet certain 
what legislative measures should be 
devised. Arthur Garfield Hayes jocu- 
larly suggested that all Communists 
should be identified and ‘exposed’ 
by requiring them to wear “fur hats, 


“treason” to America: 


discontent or 


high boots and long beards”. 

Many of the lawyers who appeared 
the 
difficulties and dangers inherent in 


before Committee stressed th 
restrictive legislation aimed at Com 
munism and Communists—the dan 
ger of imposing undue restrictions 
upon public-opinion organizations 
which carry on their activities in full 
support of Amercan institutions, th¢ 
danger of curbing unduly the func 
tioning of the American system ol 
political parties without preventing 
Communists from changing deceit 
fully the names of their organizations 
or “going underground”. 


Gift for Scholarships for Law Students at Columbia 


® Columbia 


on February 


University announced 
13 that it had received 
$239,956 from the estate of the late 
John E. Miller, of the New York 
Bar, and Englewood, New Jersey, 
who died in 1943 at the age of 92. 
The moneys will be used to establish 
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a fund in memory of his father, Liv- 
ington Miller, who was a member 
of the class of 1842 at Columbia, 
when the college was located in Park 
Place, in downtown New York. 
The income from the fund will be 
used for financial assistance to worthy 


means in_ the 
Dean Young 
B. Smith said that in any year when 


limited 
Columbia Law School. 


students of 


the total income from the fund is 
not needed for scholarships, the 1 
mainder will be applied to the pul 
chase of books for the Law School 
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Divorce Laws: 


Remedies for Abuses and Scandals Are Sought 


heretofore announced in the Journal (33 A.B.A.J. 1207; December, 1947; and 
\.B.A.J. 43; January, 1948), our Association has accepted the invitation that it 


the National Conference on Family Life, made up of representatives of about 


ponsoring organizations, to convene in Washington and the White House on 


y 6. Our Association's participation will be limited to the legal aspects of matters 


considered by the Conference (marriage, divorce, adoption, illegitimacy, legal 


to the family, etc.). Specifically, our Association has been asked by the directors 


he Conference to organize its Legal Section and give advance consideration to 


egal and constitutional questions which may arise. The participating organiza- 


cover every relevant field of social work, education, medicine, psychiatry, 


eligion, labor organization, law, child care, legal aid, etc., and are said to have 
about 40,000,000 members. Eric A. Johnston, of the Motion Picture Association, is 
the active head of the directors of the Conference. 

Reginald H. Smith, of the Massachusetts Bar (Boston), was appointed by President 


Tappan Gregory as Chairman of our Committee to undertake the responsibilities as 


to the legal problems. Mr. Smith and his associates have made a unanimous report 


to the executives of the Conference, who have accepted it as a preliminary outline 


of the legal problems and work. Mr. Smith and his Committee feel that the matters 


ssed are a serious responsibility of lawyers, individually and collectively, and 


that the Committee should have the aid and guidance of the fullest expression of the 


views and suggestions of members of the profession in all parts of the country. Com- 


nunications as to any matter within the scope of the following report may be sent to 


Mr. Smith. 





® The 
President Tappan Gregory, under 
iuthority voted by the Board of Gov- 
tnors, to do the organizational work 


Committee appointed by 


ind preliminary studies for our As- 
sociation’s sponsorship of the Legal 
Section of the Conference is: 
REGINALD HEBER SMITH, of Bos- 
ton, Chairman; the representa- 
tive also of the National Associa- 
tion of Legal Aid Organizations, 
which is a sponsor of the Con- 
ference; 
( LARENCE Kotwyck, of Chattanoo- 


ga, Tennessee, who was Presi- 

dent of the Chattanooga Bar As- 

sociation during its remedial 
work to end divorce law scan- 
dals; 

WittraAM P. MacCracken, JR., of 
Washington; 
of our Association; 

Miss CHARLOTTE E. Gauer, of Chi- 
cago, who is also President of 
the National Association of 
Women Lawyers; 

WiLurAM L. Ransom, of New 
York; a former President of our 


former Secretary 


Association; 

JupGE PAUL W. ALEXANDER, of ‘To- 
ledo, Ohio, and its Juvenile 
Court. 

All members of this Committee 

joined in Chairman Smith’s report. 


Objectives of the Conference 

and Work of Its Legal Section 

With an inchoate Conference of 120 
organizations created to explore sub- 
jects that had been little defined 
and with no background or pattern 
of traditional cooperation between 
many of the organizations, a first 
task to 
turned was to set metes and bounds. 


which lawyers naturally 


Ihe area for the work of the Legal 
Section of the Conference was inter- 
estingly defined and limited in the 
report of the Committee as follows: 

First: We must operate in the field 
of effective legal action. 

Second: We must deal with evils 
that can be cured or ameliorated by 
law as law; matters which are pri- 
marily economic or sociological are 
outside our sphere. 

Third: We must limit ourselves to 
problems and remedies that are man 
ageable; viz., things we can put in 
lawyerlike shape by May 6 when the 
Conference meets in the White House. 

Fourth: We must not scatter our 
shots; we must plan this campaign 
just as we would plan a jury trial— 
seize on the few high spots which are 
essential, stick to them, pound them, 
refuse to be diverted from them. 

Fifth: I understand that the aim of 
the Conference is not to pass a series 
of detailed resolutions on specific leg- 
islation or technical proposals. Even 
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ERIC A. JOHNSTON 


Chairman, Board of Trustees, National Conference 
on Family Life 


if these did not prove divisive, they 
would involve an element of unfair- 
ness. If we asked approval of a techni- 
cal statute, it might be crystal clear to 
us; but it would be Greek to many of 
our associates in the Conference—very 
likely to a majority of them. They 
ought not to pass on such matters, and 
we should not ask them. 

This works both ways. The Ameri- 
can Bar Association cannot pass on 
extra-legal matters. They are beyond 
its purposes and powers, and its rep- 
resentatives have no authority to vote 
for or against resolutions which are in 
the jurisdiction of economics or s0- 
ciology. 

The primary good the Conference 
can accomplish is educational. In foot- 
ball parlance, it can run interference 
and open up holes in the opposition. If 
it alerts public opinion and opens up 
the minds of the people, then indi- 
vidual organizations will find it much 
easier to press forward their specific 
proposals for reform in their own 
spheres of activity as to which they 
are expert and competent to speak. 

Sixth: It is my understanding that 
while specific resolutions are to be 
avoided, the Conference may take an 
affirmative stand on a few principles, 
if the working committees find that 
there are some principles which apply 
broadly, which have an appeal to most 
and possibly all of the supporting or- 
ganizations, and which they can in- 
telligently pass on because the prin- 
ciple whose support is sought affects 
them in their own work and so is 
known to them. 

“It is my conviction”, Chairman 
Smith reported to the executives of 
the Conference, “that we can fully 


comply with these definitions and 
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limitations and at the same time pro- 
duce a simple, clear program that is 
vital, is practical, and has a wide ap- 
peal. Since divorce is the greatest 
enemy of family life, we shall stress it 
the most’. Sections of the report dealt 
with divorce, marriage, domestic re- 
lations and juvenile Courts, illegiti- 
macy, adoption and legal aid. 
Supporting his basic thesis that 
“our divorce laws are a mess”, that 
they “‘have totally failed to accom- 
plish their declared objective” and 
that “they aggravate a condition that 
is already cancerous”, Mr. Smith re- 
ferred first to the responses which he 
had received concerning the article 
which he contributed to the Decem- 
ber issue of Atlantic Monthly as a 
condensation of a report he had pre- 
pared for the Conference. He said: 
Men and women have written me 
from all parts of our country. Some 
were friends, many were total stran- 
gers. They were lawyers and laymen, 
judges, teachers, ministers, social work- 
ers, probation officers, legal aid attor- 
neys, Bar Association officials. They 
represented all races and all faiths. 
Not one of the letters was a brickbat. 
The lawyers are heartily ashamed of 
their enforced double-talk in advising 
clients about divorce; the judges are 
bitter about their impotence under 
existing procedures; social workers 
view the legalisms and fictions of di- 
vorce with an unconcealed scorn; the 
press and periodicals treat the divorce 
laws, including the decisions of the 
Supreme Court of the United States, 
with outspoken contempt; the United 
States Treasury Department, in trying 
to interpret the “alimony” provisions 
of the Income Tax Act, has thrown up 
its hands in disgust; society, by and 
large, has practically made up its 
mind to ignore the law. 


A “New Premise’’ for Divorce 
Laws Is Suggested 


Chairman Smith expressed the opin- 
ion that his “suggestion for a new 
premise has met wide acceptance on 
the ground that at least it offers 


hope”. He added that “Lawyers 
know that when a branch of the law 
suffers a total breakdown, the trou- 
ble generally lies in the premise with 
which the law and the Courts are 
forced to work”. Then he gave in- 
stances: 


The greatest historical illustration 
is that when the old common law os- 
sified itself into a straitjacket, so that 


the Courts failed to accomplish jus 
tice, the new premise of equity arose, 
developed rapidly, and enabled Courts 
of chancery to achieve more substan 
tial justice. In our own lifetimes we 
have seen Workmen's Compensation 
statutes sweep aside and supplant the 
old law of torts, negligence, and em- 
ployers’ liability. An entirely new 
premise was utilized. 

Chairman Smith expressed the 
opinion that something similar may 
and should take place in our divorce 
laws. “When a lawyer examines the 
premise of our existing divorce 
laws”, he said, ‘‘he at once discovers 
that they are all tangled up with the 
earlier postulates of sin, which wer 
relevant when divorce jurisdiction 
was vested in ecclesiastical Courts 
instead of civil Courts. The premise 
of our divorce laws is punishment. 
Under modern conditions this leads 
to abuses and downright injustice. 
Their collateral product is to force 
normally decent people to commit 
perjury or adultery.” 

Turning to the alternative “prem- 
ise of prevention”, and what the law 
and Courts can do about it to fortify 
and supplement the efforts of the 
church and other agencies, Mr. 
Smith declared that it 

may accomplish a great deal or only a 
little, but whatever it accomplishes 
will be pure gain. There will be no 
enforced lying, cheating, or unfaith- 
fulness. The procedures of the pre- 
ventive method bring to the support 
of the Courts all the resources of the 
community, including the ministry, 
social case-work, medicine and psychia 
try. It will be easily understandable 
to our non-legal associates because 
there is nothing technical or legalistic 
about it. It is applied social case-work 
in the broadest and best sense. 


‘American Public Opinion Is 
Ready for a Revolutionary Change’ 
Chairman Smith reported to the ex- 
ecutives of the Conference that “The 
cardinal fact is that the times are ripe 
for a change. People are not merely 
angry; they are thinking hard; 4 
number have already swung into ac 
tion.” Among the specific instances, 
he cited that 
The most striking evidence comes 
from Chicago, whose divorce Court !s 
known as the busiest divorce “mill” 
in the world. The judges who const 
tute the Executive Committee of the 
Circuit Court of Cook County unanr 
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yusly decided in November, 1947, to 
y conciliation through what amounts 

pre-trial procedure. Before a hus- 
ind or wife can file a petition for 
vorce—which at once makes a pri- 

te affair public property and freezes 

» attitudes of the parties—he or she 
ust ask “leave of Court” to file. The 
idge, thus put on notice, sends for 

» man and woman to see if he can 
complish anything. 

Judge Miner, who is now presiding 
ver the Divorce Court in Chicago, 
roposes to expose adamant couples 
» the pathology of divorce. They will 
t in the Court and hear the trials of 
ctual divorce cases. They will listen 
» husband and wife charge each other 
n public with misconduct, including 
ven those of an intimate and _ per- 
sonal nature. They will see the fright- 
ned faces of bewildered children. 
They will be confronted by the stark 
problems that even a Solomon cannot 

solve. If there are two young children 
ind the father’s wages are $40 a week, 
can the judge order the man to pay 
ilimony and support of more than 
$20 a week? Can a woman and two 
oungsters who need her care at home 
ive on $20 a week? If the judge gives 
hem $25, can a single man live on 
$15 a week? The ancient adage that 
two can live as cheaply as one” may 
1c questioned, but it is a demonstra- 
ile economic fact that four persons in 
i congenial family unit can live in one 
home on $40 a week—millions of 
\mericans are doing so—but after the 
home is wrecked and the family split 
the money simply will not go around. 

The man is apt to take a chance and 
skip. Pursuing him, enforcing the 
support order in another jurisdiction 
perhaps a thousand miles away, is ex- 
pensive, slow, and often impractical. 
Che man may remarry, sire more chil 
lren, and then the problem which 
was hopeless to begin with becomes 
mpossible. The woman is forced to 
try to earn something and this means 
she goes out to work. The children, 
motionally upset, uprooted, under- 
nourished, become delinquent, drift 
nto petty thievery, and end up as 
criminals. The correlation between di- 
orce and juvenile delinquency is 
clear. 


Program of Appropriate Conference 
Action Is Outlined 


if our Conference is not to stultify 
self”, declared the report, “it must 
ke affirmative action as to the di- 


vce evil. Keeping within the limi- 
tions noted at the outset, the Con- 
rence can do two things”: 


(1) The Conference can assert that 
the divorce laws are so bad some fun 


damental change is in order, that new 
paths must be explored, and that the 
idea of a new premise, the premise of 
prevention instead of punishment, de 
serves serious consideration. 

(2) The Conference can recom- 
mend the formation of a commission 
to study these proposals and to rec- 
ommend specific remedial measures; 
such commission to be composed of 
men and women representing the law, 
the church, medicine, social work, 
economics and sociology. 


Objections to a Federal 
Divorce Law Are Stated 
“Many honest persons in despair 
have turned to the federal govern- 
ment as the only solution on the 
ground that divorce has become a 
national scandal”, was the opening 
statement of the unanimous report 
on this subject. A federal law was 
not favored in the present report: 
Before Congress can act, a constitu- 
tional amendment would be _ neces- 
sary. Any such relief is slow, cumber- 
some, and very likely is impossible. It 
is bound to raise the question of States’ 
rights and of our federal structure. It 
would seem that if any field is to be 
reserved to the States as a domestic 
issue, it would be the field of domestic 
relations. 
The idea that Congress would pass 

an acceptable national law may be a 
mirage. The California Section of the 
National Conference on Family Rela- 
tions recently pointed out that Con- 
gress has already passed a divorce law 
for the District of Columbia. It ex- 
cludes cruelty and habitual drunk- 
enness as causes for divorce. Would 
that be acceptable to the American 
people? My belief is that even the 
advocates of a constitutional amend- 
ment would quickly abandon their 
advocacy if they believed any such 
law would be the end-product of their 
labors. 

Having pointed out the difficulties, 
Chairman Smith advised that a rec- 
ommendation against a federal law 
should not be made, by a Conference 
which should seek affirmative rather 
than negative action. He added that 

The Women’s National Bar Asso- 

ciation, of which Miss Charlotte E. 

Gauer of our delegation is president, 

advocates uniformity of divorce legis- 

lation through concurrent action by 

the several States. This is entirely dil 

ferent from a federal law enacted by 

Congress after a constitutional amend- 

ment. The proposal is analagous to 

the work of the Commissioners on 

Uniform State Laws which has proved 
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practical and highly effective in many 

fields of law where uniformity is de- 

sirable. 

The report referred next to “the 
school of thought that believes many 
of the troubles that afflict family life 
trace back to unwise marriages” and 
that “reform at the divorce stage 
comes too late”. In their words, “A 
decree of divorce only sets an of- 
ficial seal on a fact that has been 
made irreversible by the forces of 
life itself’. “I cannot go that far’, 
said Mr. Smith, “but let us accept it 
as a working hypothesis and explore 
the possibilities”: 

[he romantic conception leads us 
to conclude that marriage is solely an 
affair of the heart; we refuse to rec- 
ognize that it is a contract for a hard- 
working partnership and that there 
will be a lot of bills to pay. We spurn 
the plan, evolved in some societies, 
under which marriages are arranged 
and approved by the respective fami- 
lies of boy and girl. The stubborn 
fact, which we cannot change, is that 
American public opinion will not tol- 
erate any general regulation of mar- 
riage that amounts to a prohibition. 


Reasonable Controls Short 
of Prohibition of Marriage 


The report outlined the controls, 
“short of prohibition”, that could be 
insisted on: 
1. WAITING PERIOD 
A wait of a few days between appli- 
cation for a marriage license and its 
issuance has proved sound. For emer 
gency cases, the requirement can be 
waived by a judge for cause shown. 
We can properly favor a reasonable 
waiting period. 
2. PHYSICAL EXAMINATION 
Public opinion has become toler- 
ant of the requirement that man and 
woman must prove they are not dis- 
ease carriers. This is aimed at syphilis 
and gonorrhea. The Wasserman test 
has proved reliable. These infections 
are curable, especially since the dis- 
covery of penicillin. The horrible fact 
that syphilis causes babies to be born 
blind has sunk into public conscious- 
ness. These factors combine to enlist 
public opinion in support of action 
by the State that formerly would have 
been considered an outrageous inva- 
sion of privacy. We can properly favor 
the requirement of a physical exami 
nation and proof of freedom from dis- 
ease. 
3. MARRIAGE COUNSELLING 
This is a relatively new idea that is 
spreading rapidly. Many churches, 
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other tell 
the truth about the biology, psycholo 


schools, and agencies now 
y. and economics of marriage. 
Beyond its immediate objective, it 
produces this further benefit: Couples 
whose marriages are going on the rocks 
like to blame someone else by saying: 
‘Nobody ever told us’. When they 
have been told, often warned, and 
have persisted in marrying, then they 
have no alibi and their pride is in- 
volved. Their attitude may be: “We'll 
those so-and-so’s they were 
So they stick it out, and by 
act of so doing, may avoid 


show 
wrong” 
the very 
shipwreck. 

The plan is certainly to be encour 
ized, but I do not think the time has 
come to make it compulsory. When 
into these areas, it is 
clumsy hand is 
would have to require a young couple 
to qualify for a license by “taking a 
course” and “passing an examination 
This would give 


the law gets 


and _ its heavy. It 


or some such thing. 
the cartoonists a field day. 

Che idea of marriage counselling is 
somewhat in the development 
and our general experience is 


still 

Stage, 
that such ventures are better in pri- 
vate hands which are flexible than 
when turned over to public authority 
which is apt to be more static. Other 
agencies know more about this than 
we can pretend to, but I think it is too 
make counselling 


soon to marriage 


( ompulsory by law. 


One Court for All Legal 


Problems Affecting the Family? 


are warranted in recommending the 
principle that domestic relations and 
Courts 


are sound 


encour- 


basically 
extension is to be 


juvenile 
and thei 
aged. 
The Committee has sought the ad- 
vice of several judges and lawyers 
who are experienced in the field. 


What Rule as to Proof of 
Paternity in Illegitimacy Cases? 


Pointing out that about 100,000 il- 
legitimate children a year are born in 
the United States and that “society 
stigmatizes both mother and child”, 
the report recognizes that 
The law has trouble coping with 
the situation presented by illegitima- 
cy. The “shot-gun” solution is no 
good. If either parent is married, then 
Even if both are 
single, the experience of social agen- 


marriage is illegal. 


cies is that to force a marriage is to 
mar- 
riage is a mockery and a prelude to 
divorce. I have known only a few ap- 
parent exceptions. 

About all the can do is to 
compel the man to contribute to the 
support of the child. The legal proc 
ess is an adjudication of paternity. 
This is a criminal proceeding. Here 
the firmly established principle that 
aman must be found guilty “beyond 
a reasonable doubt” creates a peculiar 
problem. A man who unquestionably 
could be the father can entirely es 
cape by proving not that he is inno- 
cent but that another man could also 


court disaster, because such a 


law 


some genuinely tough problems fo; 
the law. From the point of view of 
the child’s welfare, the best solution 


scems to be its adoption into a prop 


er foster home”. He added, in par: 
Every lawyer knows that adoption 
vulnerable. The mother 
alleges that her consent was obtained 
by fraud and that she was in no con 
dition to make a free decision. She 
can easily prove her terror, her pain, 
her desperation. During my five years 
as counsel to the Boston Legal Aid 
Society I many cases of i] 
legitimacy. I am old enough to have 
watched the actors in the drama grow 
up. These are tragic cases, and I know 
of no perfect solution. There is on 
thing that the administration of jus 
tice can do and certainly ought to do: 
Every woman who is asked to agree 
to an adoption—“give the baby away” 
is the usual phrase—should be fully 
advised by an honest lawyer as to her 


decrees are 


acted in 


rights and as to the consequences of 
her consent to a petition for adoption 


Availability of Legal Service 
Indispensable to American Family 


In concluding his preliminary 1 
port, Mr. Smith 
which are a part of the responsibility 
of the organized Bar—the legal prob- 


discussed matters 


lems of the family. “There are many 


situations’, he said, in addition to 


those already considered, “that affect 
the family by jeopardizing its inde- 


Mr. Smith characterized as “steadily pendence and economic self-sufficien- 
be the father. Thus, under Anglo 
Saxon law, neither found 
guilty. 

The Norwegian law holds both 
guilty and orders both to support the 


erowing” the conviction “that all le- song cy, for which the law provides ade 
gal problems affecting the family be quate remedies provided the advice 


Neve) 


and assistance of a competent lawye) 


He 


centralized in one Court”. 


can be obtained.’ illustrated 


theless 


This conception found tough going 
because our law historically had devel 
oped along different lines. Cases affect- 
might be in the civil 
Court or in the entirely separate 
criminal Court; the remedies might be 
at law or in equity; a difficult family 
might find itself in a dozen different 
Courts at the same time. Even when 
jurists conceded the soundness of the 
conception, hurdles remained. 
For example, if a deserted wife seeks 
relief through divorce, the 
heard by a judge without a jury; but 
if she invokes criminal procedures 
against the deserting husband, he has 
a constitutional right to trial by jury. 
Thus, various jurisdictions over dif- 
ferent kinds of difficulties 
cannot be completely merged. 

It is my understanding that while 
there has been a constant develop- 
ment of these “family Courts’, there 
is no uniform pattern. As lawyers we 


ing a family 


some 


case is 


domestic 
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child. From the moral point of view 
this impresses me as right. The one 
person in the 
tragedy is the child. Until I am better 
informed, I can go no further than to 
say I believe the principle of Nor- 
wegian law should be embodied in 
our law. 


absolutely innocent 


Ihe advice of a friendly doctor and 
of a reputable social agency are ad- 
mirable but they are not enough. 
They are not qualified to practice 
law; advising as to legal rights is prac- 
ticing law. Legal aid must be given 
by the profession of law. 


Adoption of Illegitimate Children 
Raises Tough Problems for the Law 


Mr. declared that 
“There is no trouble with the laws 


Smith’s survey 


governing adoption in ordinary 
cases”, and that “It is the adoption 


of the illegitimate child that raises 


these: 

The simplest case is the unpaid la 
borer whose employer fails or refuses 
to pay the wages due. The injured 
workman is unable to work and loses 
his pay but may be entitled to work 
ingmen’s compensation. The husband 
may be in the toils of a loan shark 
who exacts usurious interest. The wif 
may have signed installment contracts 
beyond her ability to pay. The boys 
may have gotten mixed up with a 
gang and find themselves accused ol 
complicity in a serious criminal of 

fense. To obtain relief, to make th¢ 
law vouchsafe its protection, the pro 
fessional services of a lawyer are neces 
sary. 

In the United States today ther 
are at least 40,000,000 men, women 
and children living in families o1 
“spending units” (this phrase is use: 
by the Department of Commerce an‘ 
the Federal Reserve System) whos« 





nily or “unit” gross income is un- 
r $2000 per year. 

Chere are at least 30,000,000 men, 
men and children living in families 

“spending units” whose family or 
unit” gross income is over $2000 but 
nder $3000 per year. 

Conditions differ in various parts of 
he country and as between large 

ies and small towns, but two facts 

re irrefutable: First: There are mil- 

ms of people who cannot pay any- 
hing for the services of lawyers. Sec- 
nd: There are millions of people 
vho cannot pay in full what legal 
rvices actually cost, even when they 
re rendered with maximum efficiency 
and economy. 

‘The remedy for the millions in 
the first group”, declared the report, 
is legal aid furnished gratuitously 
by legal aid organizations. The Con 
ference should be asked to reaffirm 
the principle that every citizen is en- 

(led to the equal protection of the 

‘and that when he is unable to 
pay for lawyers’ services he must be 

hle to secure them without charge. 

‘The remedies for the millions in 
the second group include Lawyer 
Reference Plans operated by Bar As- 
sociations and also a new type of law 
office which some call ‘Low-Cost Le- 
gal Service Bureau’ and others ‘Legal 
Service Office for Persons of Moder- 
ate Means’.”’ 

Mr. Smith recommended that the 
Conference be asked to endorse the 
principle of the resolution adopted 
by the American Bar Association in 
1946. 


Summer “Law Center’ 


" During the coming summer, the 
Yale Law School will offer a session 
for advanced study in law and the 
‘policy sciences”, and will 
together 


bring 
“judges, lawyers, law 
teachers, law students, faculty mem- 
bers and graduate fellows in fields 
allied with law (including economics, 
history, international relations, polit- 
ial science, public health adminis- 
tration, psychology, and sociology) 
to carry on studies and research 
which may bring to light how well 
is the care for law and its adminis- 
tration—how well law and _its 
administration serve the purpose of 
heir being”. 


Wuereas, the American Bar Asso- 
ciation believes that it is a funda- 
mental duty of the Bar to see to it 
that all persons requiring legal advice 
be able to obtain it, irrespective of 
their economic status, 
plied) 

Resotvep, that the Association ap 
proves and sponsors the setting up, by 
State and local Bar Associations, of 
lawyers’ referral plans and low cost 
legal service methods for the purpose 
of dealing with cases of persons who 
might not otherwise have the benefit 
of legal advice. 


(italics sup- 


“The type of American family we 
want is the independent, self-respect- 
ing, self-supporting unit,” said Mr. 
Smith. “That is the objective of all 
organizations participating in ow 
Conference. Each contributes to that 
objective along its own lines and 
through its own specialized tech- 
niques.” He added: 

When a family falls down or is 
pulled down, the objective of social 
work is to restore its self-sufficiency. 
The law, when thought of as a social 
instrumentality, can contribute might- 
ily to that end. The law itself is essen- 
tially fair and sound and right—with 
divorce as the great, notorious, glar- 
ing exception. 
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drain on extended community re- 
sources. There is ample law to force 
the payment of wages due; indeed, 
the law is extremely strict about it. If 
the law fails to work, that generally is 
traceable to inability to secure the 
services of a lawyer. 

Consider the injured workman. In 
clear cases, Compensation Acts in- 
telligently administered by industrial 
accident commissions are nearly self- 
enforcing. But when there is a ques- 
tion of fact or law, then to collect 
compensation the workman needs le- 
gal aid. 

The loan shark contract can be 
voided for usury; the installment sales 
agreement can be set aside for fraud; 
but such relief involves legal proceed- 
ings, and legal proceedings require 
the services of a lawyer. 

The child involved in a _ serious 
criminal charge threatens the integ- 
rity of the family at a vulnerable 
point. The police, the prosecuting 
officials, the judges, almost universally 
mean to be fair. But all experience 
shows that if the child is to be prop- 
erly protected, especially if proof of 
innocence depends upon an affirma- 
tive defense (as mistaken identity, or 
alibi, or impossibility), the services of 
a lawyer are indispensable. What may 
save the family is the public defender. 
In recommending that the legal 


Review the situations I have earlier 
sketched as being typical: If the wage 
earner cannot collect his wages, there 
is no bread in the house; the family 
becomes dependent; the social worker 
must step in; bread must be bought 
and paid for by some charity or com- 
munity agency. If the law forces the 
employer to pay the wages, there is 
bread in the house again, the family 
is again on its own, and there is no 


The announcement by the Faculty 


of Law says, in part: 


Advanced students in pertinent 
fields of the policy sciences working 
in coéperation with legal scholars 
should contribute substantially to that 
continuing reassessment of legal 
institutions and law administration 
which is deemed so essential in the 
contemporary world of change and 
crisis. 

The Yale Law School believes that 
qualified law schools and the legal 
profession generally bear responsibility 
not only to train would-be lawyers and 
law teachers, but also to care for law 
and its administration. Law schools 
have developed considerable com- 
petence in carrying on the first part 


profession should itself see to it that 
“the services of lawyers are available 
to everyone irrespective of his pocket- 
book”, Mr. Smith urged that “we rec- 
ognize the law as the powerful and 
efficient social instrumentality that 
it truly is. We must recognize the 
fact that the machinery of justice can 
be set in motion only by the lawyer”. 


in the “Policy Sciences” at Yale 


of this responsibility. Less competence 
and, indeed, less concern have been 
demonstrated with respect to the 
second part. It seems clear that 
organized units of legal education and 
the legal profession should join in 
quest of this second competence. . . . 


In addition, it is contemplated that 
formal seminar work and small group 
research work of the Summer Sessions 
shall take on purposes beyond merely 
the engagement in the exercise of 
study and research. It is intended that 
the instruction and research will be 
addressed also to the resolution and 
promotion of opinion on matters of 
policy involving the social, economic, 
and political aspects of government 
and law administration. 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Lovis B. Sohn ~+ Editor-in-Charge 





Drafting and Implementing an International 


Covenant on Human Rights 


® The United Nations Commission 
on Human Rights, then in session in 
Geneva, Switzerland, adopted on De 
cember 17 a draft of a Covenant on 
Human Rights, accompanied by a 


This 


Commission, established by the Eco 


Declaration on the subject. 


nomic and Social Council on June 


21, 1946, held its pre liminary session 


January 27 to 


The United 
Chairman of 


from February 10, 


1947 


and. the 


States membe1 
the Commis 
sion is Mrs. Eleanor Roosevelt. Fol- 
United 
A.B.A.]. 283; 
it established a Draft- 


lowing a 
Del 
1917), 


proposal of the 
Stat 
Na ch 


In? Committtes 


vation (33 


to prepare an Inter 
Rights. 


(now calle d 


national Bill of Human 
Drafts of a Convention 
Covenant) and of a Declaration, pre- 


pared by the Committee in June of 


cerning the submitted drafts will be 
studied by the Drafting Committee 
in May. 


mission 


After review by the Com- 
and by the Economic and 
Social Council, revisions will be sub- 
mitted to the General Assembly in 
Sc pt mber. 


The 


tion coincide in some respects; but 


Covenant and the Declara- 


the Declaration contains a_ large: 


number of “rights”, couched in gen- 
eral terms. The Covenant is written 
in a more precise legal language; 
many of the rights stated in it are 
circumscribed by clauses devised for 
the protection of what are regarded 
as interests of the community or the 
state. As it covers only a limited 
number of rights, it is contemplated 
that additional agreements on other 


rights will be considered later. The 


binding on them; no provisions for 
its implementation are included. It 
is believed that such a Declaration 
might help to crystallize world opin- 
ion on the subject. In any event, it 
is intended to constitute an authori 
tative interpretation of the provi 
sions on human rights contained in 
the Charter and Covenant. It may 
be doubted that the General Assem 
bly will follow the bold suggestion 
of the Uruguayan member of the 
Commission that the Declaration—as 
embodied in an international Con 
vention (an important limitation) 

should be made a part of the law of 
nations, binding on all states and ab- 
rogating all rules of international 
law inconsistent therewith (U.N. 
Doc. E/600, page 69). 


Scope and Legal Significance 
of the Proposed Covenant 


Ihe Covenant has been drafted in 


the form of an international Con- 
vention which, if approved by the 
General Assembly, would be opened 
for accession to Members of the 
United 
states (Article 23). A state will be 


Nations and certain othe 


bound by the Covenant only if and 


1947, were considered by the full 
Commission at its December session 
at Geneva Assembly as a 


\Miembe 


Re pic S rece ived from 


nations before the guidance of 


\p! il 3 con 


present intention is that the Declara- 
tion shall be adopted by the General — in 
recommendation for 
Members but not 


after it has ratified the document 


accordance with its own consti 
tutional processes. 


\s submitted by the Commission 





Statement as to Mr. Sohn’s Summary 


E One of the basic tasks commanded by the Charter of the 


nited Nations as signed in San Francisco and ratified by the 
enate of the United States with only two dissenting votes 
the promotion of universal respect for and observance of 
human rights and fundamental freedoms for all (Charter, 
Article 55). To translate these broad generalizations into de- 
finitive legal standards and to implement their enforcement 
n countries which give them only or mostly lip service is a 
difficult and delicate task because it invades matters which 
traditionally have been regarded as generally within the 
domestic jurisdiction” of each country (Charter, Article 2, No. 7) 
and its own social, economic and political systems. Obviously, 
no such formulation can be imposed on any country without 
its consent according to its constitutional processes; but the 
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political pressures by minority groups, and perhaps also by 
the weight of world opinion, may be powerful in favor of 
ratification of the submitted form. 

A draft of a Covenant and a Declaration on the subject 
have been prepared under the auspices of the United Nations 
and submitted to the member nations for comment before 
April 3. The attitude and comments of the United States wil 
be influential in any revisions to be made before the docu- 
ments are placed before the third annual meeting of the 
General Assembly in September (for this year in Europe) 
If and when approved and adopted by the Assembly, the 
Covenant will be transmitted to the nations for ratifications 
to give the Covenant the force of law. The Declaration is not 


meant to be legally binding but might have effect as an 









yn 


the Member states, the draft Cov- 





will require special executory 
in some countries, though it 
come directly “the law of the 


where, as in the United States, 


ther action is required in case 


{ sclfexecuting treaties. A special 


on implementation, pre- 


by a Working Group of the 


Commission and transmitted by it 


Governments for comment, 
ements Articles 2 and 3 of the 
nant (E/600, pages 41-64). Each 


would be required to ensure 


its national laws cover the con- 


of the Covenant, so that “no 


xecutive or legislative organs or 


vwernment can override’ them.” 


Whereve1 possible, the necessary 


islative steps are to be taken prion 
) ratification. The General Assem- 
the Economic and Social Coun 
ind the Human Rights Commis 
m, are to have the power to discuss, 


nd to make recommendations 


n re oard to, violations. It 


d to create a special committee 


is pro 


consider petitions in respect of any 


ns of violations in any country. 


Associations, Individuals and 
Groups’’ May Complain 


\lthoueh the United States con 
nded that the right to present com 
ints to this committee should be 

ted to states, the Working Group 
indi- 


xtended it to “associations, 


luals and groups’. It is expected 
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that the main function of the com- 


mittee will be to conciliate and 


to bring about the settlement of a 
violation, by 


between the 


claimed negotiations 
petitioner and the gov- 
ernment accused. If the committee 


does not succeed in achieving a 


settlement, it is to refer the matte 


to the Commission on Human 
Rights which, at its discretion, may 
bring the matter before a proposed 
new International Court of Human 
Rights. 

This 


has been the most ardent supporter, 


Court, of which Australia 
would be given jurisdiction over dis 
putes (unsettled complaints) referred 
to it by the Commission or by states 
parties to the Covenant or to a Con- 
vention containing provisions on hu- 
man rights such as those embodied 
in the peace treaties with Italy and 
the other Axis satellites. 

The Commission approved, also, 


for later insertion in the preamble 


to the Declaration, a provision that 
“when a government, group or in 


seriously or systematically 


tramples the 


dividual 
fundamental human 
rights and freedoms, individuals and 
right to resist 


peopl s have the 


oppression and tyranny”. 


Some Radical Proposals Which Have 
Not Been Accepted and Inserted 

\lthough many of these provisions 
vill be recognized by lawyers as fat 
and 


reaching, not all of the novel 


drastic ideas presented to the Work- 
ing Group or the Commission were 
automatically accepted. For instance: 
Ihe Group rejected a proposal for 


the establishment of 
of the 


local agencies 


United Nations in each of 
the various countries, with jurisdic- 
tion to supervise and enforce human 
rights therein. 

\lthough the United States Dele 
gation went along with the majority 
in most cases, it reserved its position 
with 


respect to certain important 


matters (e.g., with respect to a new 
Court). The Soviet Delegation con 
sidered the Declaration as “not sufh- 
cient for the protection of the essen- 
tial human rights’, and reserved 
the right to present a substitute later. 
On the other hand, it voted against 
the Covenant on the ground that it 
is premature and that its drafting 
until the Declaration 


should wait 


is completed. The strongest protest 
was made by the Soviet Delegation 
with respect to the report on imple- 
mentation, as it claimed that the 
measures proposed “were contrary to 
the principles of the sovereignty and 
independence of states”, and “opened 
the possibility of intervention in the 
affairs of and 


internal states, 


therefore were not in conformity 
with the 


\ 


principles of the United 
Nations’. 

ihe texts of the Covenant and the 
under considera 


Declaration now 


tion by our Government are: 





itative interpretation of what is meant by the Charter 


provisions and the Covenant. 


ay. The Covenant is a legal document; present com- 
ments may best be directed to it. Some or all of the Measures 
or Implementation are likely to be put in the Covenant. 

egal, social, economic and political consequences of 


egal effect to these documents as they now stand 


proposals have not been examined and discussed by our cit- 
ens as should have been. Vast enlargements and variations 


own Bill of Rights are proposed; State Constitutions and 






If Americans have views about 
draft, the first and urgent time to make them known to 


Senators and Representatives in Congress is now, with- 


ght be tremendous, in our own country. Against the back- 


of continually disturbing international events, these 


night be held to be subordinated to the Covenant as 
‘ne supreme law of the land,’ although Article 24 contains 


f 


09 ambiguous provision drafted as to federal states. Many of 





ized by the House of Delegates 


The Sub-Commission on Freedom of 


the questions presented are especially within the province of 
lawyers’ study and advice. Members of our Association who 
wish to express opinions or offer suggestions concerning the 
drafts may send them to the Editor of this department at the 
Harvard Law School, Cambridge, Massachusetts. When ana- 
lyzed and summarized, they will be given to our Association's 
Committee for Peace and Law. Through United Nations for 


transmission to the proper authorities or other action author- 


American lawyers will do 


well to reread first the Charter and examine the obligations 


assumed by our country under it. 


Information and the 


Press did not complete until January 30 its draft on that sub- 
ject, for inclusion in the Covenant as its Article 17 when con- 
sidered by the full Commission. The full text is in an editorial 
commenting on it, on page 216 of this issue. 


W.L.R. 
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Draft International Covenant 


On Human Rights 


that 
forth 


The states parties hereto declare 


thev recoen ze the Pp nciples sel 


n Part Il hereof as being among. the 


human rights and fundamental freedoms 


founded on the general principles of law 


ds nations 


ARTICLE 2 


party hereto undertakes 


to cnsure 


a) that all pel 


sons under its jurisdiction, whethe 


CILIZENS persons ol torergn nationalits 
or stateless the enjoyment of 


persons 


human rights and fundamental 
' 
doms;: 


b) that such laws respecting — these 


human rights and fundamental freedoms 
’ 


onform with the general principles ot 


law recognized by civilized nations 


whose rights o1 


shall 


notwithstanding 


c) that any person 
have an 
that 


committed by 


are violated 


remedy 


freedoms 
cttective 
bec n 


the violation has 


persons acting in an ofh ial capacity 


(d) that such shall be en 


remedies 


| 


forceable by a judiciary whose independ 


j 


ence is secured: and 


(e) that its police and executive officers 
shall act in support of the enjoyment 


of these rights and freedoms. 


ARTICLE 3 


On receipt of a request to this effect 
from the Secretary-General of the United 
Nations made under the authority of a 
resolution of the General Assembly, the 
Government of any party to this Cove 
nant shall supply an explanation as to 
the manner in which the law of that 
state gives effect to any of the pro- 
visions of this Covenant. 


ARTICLE 4 


1. In time of war or other public 
emergency, a take measures 
derogating from its obligations under 
Article 2 the extent strictly 
limited by the exigencies of the situation. 

2. Any party hereto availing 
itself of this right of derogation shall 
inform the Secretarvy-General of the 
United Nations fully of the measures 
which it has thus enacted and the 
reasons therefor. It shall inform 
him as and when the measures cease to 
operate and the provisions of Article 2 
are being fully executed. 


State may 


above to 


State 


also 


202 American Bar Association Journal 


PART Il 
ARTICLE 5 


shall be unlawful to deprive any 


his life save 


sentence of 


son of in the execution 
a court following his 
crime tor this 


m of a which 


is provided by law 


ARTICLE 6 


It shall be 
person to any form of physical muti 


unlawful to subject any 


lation or medical or scientific experi 


mentation against his will 


ARTICLE 7 


shall be sub 


No pe 


ture oj 


rson jected to tor 


to cruel or inhuman punishment 
} 


or to cruel or inhuman indignity 


ARTICLE 8 


1. No persons shall be held in slavery 
or servitude 

2. No shall be required to 
perform forced or compulsory labor in 
than labor exacted as a 

crime of which the 
been 


person 


iny form other 
punishment tor 
has convicted 


rson concerned 


\ due process ol law. 
) Article, the 


term “forced or compulsory labor” shall 


For the purpose of this 
not include: 

(a) Any service of a purely sailitary 
or service of a non-military 
character in the case of conscientious 
»bjectors, exacted in virtue of compul- 
sory military service laws: 

(b) Any service exacted in cases of 
emergency created by fire, flood, famine, 
earthquake, violent epidemic or epizo 
otic disease, invasion by animals, insect or 
vegetable pests, or similar calamities o1 
ther emergencies threatening the life 
or well-being of the community; 

(c) Any minor communal services 
considered as normal civic obligations 
incumbent upon the members of the 
community, provided that these obli- 
gations have been accepted by the 
members of the community concerned 
directly or through their directly elected 
representatives. 


character 


ARTICLE 9 


1. No person shall be subject to 
arbitrary arrest or detention. 

2. No person shall be deprived of his 
liberty save in the case of: 

(a) The arrest of a person effected 
for the purpose of bringing him before 
a court on a reasonable suspicion of 
having committed a crime or which is 
reasonably considered to be immediately 


necessary to prevent his committing a 
crime 


} ! 
> Phe 


lawful arrest and detention 
of a person for non-compliance with the 
lawful order or decree of a court; 

(c) The lawful detention of a person 
sentenced alter conviction to deprivation 
of liberty; 

d The 
f{ unsound 

(e) The 
custody of minors: 


{ ! > 
1) il¢ 


lawful 
mind; 


detention of persons 


parental or quasi-parental 


lawful arrest and detention 
of a person to prevent his effecting an 
unathorized into the country: 


(g) The 
of aliens against whom deportation pro 


cnery 
lawful arrest and detention 
ceedings are pending. 

}. Any person who is arrested shall |x 
informed promptly of the charges against 
him. Any person who is arrested unde1 
the provisions of sub-paragraphs (a) o1 
b) of paragraph 2 of this Article 
be brought promptly before a judge, and 
shall be tried within a reasonable tim« 
i rele ased. 

!. Every person who is deprived of his 
liberty shall have an effective remedy in 
the nature of habeas corpus, by which 
the lawfulness of his detention shall b 
lecided speedily by a court and his 
release ordered if the detention is not 
lawful. 

5. Every person shall have an enforce 
‘ble right to compensation in respect of 
any unlawful arrest or deprivation of 
Irberty. 


ARTICLE 10 


No person shall be imprisoned o1 
held in servitude in consequence of the 
mere breach of a contractual obligation 


ARTICLE 11 


1. Subject to any general law not 
contrary to the purposes and principles 
of the United Nations Charter and 
adopted for specific reasons of securit) 
or in the general interest, there shall be 
liberty of movement and free choice of 
residence within the borders of each 
state. 

2. Any person who is not subject to 
any lawful deprivation of liberty or to 
any outstanding obligations with regard 
to national service shall be free to leav¢ 
any country, including his own. 


ARTICLE 12 


No alien legally admitted to the 
territory of a state shall be arbitrarily 
expelled therefrom. 


ARTICLE 13 


1. In the determination of any 
criminal charge against him or of any 
of his civil rights or obligations, ever) 
person is entitled to a fair hearing 
before an independent and impartial 










rce 
t of 


of 


or 
the 
ion 


any 
any 
ery 
ing 
tial 





inal and to the aid of a qualified 
sentative of his own choice. 

No person shall be convicted or 
shed for crime except after public 


ARTICLE 14 


No person shall be held guilty of 
offence on account of any act or 
ssion which did not constitute such 
ffence at the time it was committed, 
shall he be held liable to any 
iter punishment than that prescribed 
such offence by the law in force at 
time when the offence was com 
ed 

Nothing in this Article shall prey 

the trial and punishment of any 
m for the commission of any act 
ch, at the time it was committed, 
criminal according to the general 
ciples of law recognized by civilized 


TLS. 


ARTICLE 15 


No person shall be deprived of his 
lical personality. 


ARTICLE 16 

Every person shall have the right 
eedom of religion, conscience, and 
f, including the right, either alone 
in community with other persons of 
mind, to hold and manifest any 
vious or other belief, to change his 
f, and to practice any form of 
rious worship and observance, and 
shall not be required to do any act 
h is contrary to such worship and 
rvance, 

Every person of full age and sound 
1 shall be free, either alone or in a 
1munity with other persons of lik« 


1, to give and receive any form of 


yus teaching, and, in th cas 
ninor, the parent or guardian shall 
free to determine what religious 
hing he shall receive. 

The above rights and freédoms 
1 be subject only to such limitations 


ire prescribed by law and sare 
sary to protect public order and 
re, morals, and the rights and 


loms of others. 


ARTICLE 17 


The Commisston lecided not to 


ha l before it the | s of tl) 
om of Inform 
id of the Press and of the Inte) 


nal Conference on Freedom of 


ynimission on I 


mation. | 


e: This draft by the Sub-Commission 
full in an editorial elsewhere in this 


Not 
ARTICLE 18 

\ll persons shall have the right to 

mble peaceably for any lawful pur 

including the discussion of any 





matter on which, under Article 17, any 
person has the right to express and 
publish his ideas. No restrictions shall 
be placed on the exercise of this right 
other than those necessary for: 

(a) the protection of life or property; 

(b) the prevention of disorders; or 

(c) the prevention of the obstruction 
of traffic or the free movement of others. 


ARTICLE 19 


All persons shall be free to constitute 
associations, in whatever form may be 
appropriate under the law of the state 
for the promotion and the protection 
of their legitimate interests and of any 
other lawful object, including the dis 
semination of all information of which 
under Article 17, the dissemination is 
unrestricted. The rights and freedoms 
set forth in Articles 16 and 17 shall be 
enjoyed by such associations. 


ARTICLE 20 
Every person shall be entitled to the 
rights and freedoms set forth in this 
Covenant without distinction as to race 
(which includes color), sex, language, 
religion, political or other opinion, 
property status, or national or social 
origin. Every person, regardless of office 
or status, shall be entitled to equal 
protection under the law against any 
arbitrary discrimination or against any 
incitement to such discrimination in 

violation cf this Covenant. 


ARTICLE 21 
Any advocacy of national, racial o1 
religious hostility that constitutes an 
incitement to violence shall be pro 
hibited by the law of the state. 
ARTICLE 22 
Nothing in this Covenant shall be 
considered to give any person or state 
the right to engage in any activity aimed 
at the destruction of any of the rights 
and freedoms prescribed herein. 


PART Ill 

ARTICLE 23 
1. This Covenant shall be open for 
accession to every state Member of the 
United Nations or party to the Statu 
of the International Court of Justice 
and to every other state which the 
General Assembly of the United Nations 
shall, by resolution, declare to be 
eligible. 

2. Accession shall be effected by the 
deposit of an instrument of accession wi 
the Secretary-General of the United 
Nations, and as soon as two-thirds of 
the states Members of the United 
Nations have deposited such instruments 
he Covenant shall come into force 
between them. As regards any state 
which accedes thereafter, the Covenant 
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shall come into force on the date of the 
deposit of its instrument of accession. 

3. The Secretary-General of the 
United Nations shall inform all Mem 
bers of the United Nations and the 
other states referred to in paragraph 1 
above of the deposit of each instrument 


of accession. 


ARTICLE 24 

In the case of a federal state, the 
following provisions shall apply: 

(a) With respect to any Articles ot 
this Covenant which the federal govern- 
ment regards as wholly or in_ part 
appropriate for federal action, the obli- 
gation of the ftedecral governments 
shall, to this extent, be the same as those 
ol parties which are not federal states. 

b) In respect ol articles which the 
federal government regards as appro 
priate under its constitutional system, 
n whole or in part, for action by the 
constituent states, provinces, or cantons, 
the federal government shall bring such 
provisions, with a favorable recommen- 
dation, to the notice of the appropriate 
iuthorities of the states, provinces, or 

intons. 


ARTICLE 25 

|. This Covenant shall apply in re- 
spect of any colony or overseas territory 
of a state party hereto, or any territory 
subject to the suzerainty or protection of 

ch state, or any territory in respect 
ot which such state exercises a mandate 
or trusteeship, when that state has 
acceded on behalf and in respect of 
such colony or territory. 

2. The state concerned shall, if 
necessary, seek the consent at the earliest 
ossible moment of the governments of 
ill such colonies and territories to this 
Covenant and accede on behalf and in 
respect of each such colony and territory 
mmediately its consent has _ been 
obtained. 


ARTICLE 26 

1. Amendments to this Covenant shall 
come into force when they have been 
idopted by a vote of two-thirds of the 
Members of the General Assembly of the 
United Nations and ratified in accord 
nce with their respective constitutional 
processes by two-thirds of the parties to 
his Covenant. 

2. When such amendments come into 
force, they shall be binding on those 
parties which have ratified them, leaving 
ther parties still bound by the pro- 
visions of the Covenant which they have 
accepted by accession, including earlier 
amendments which they have ratified. 


ARTICLE 27 
In construing the Articles of this 
Covenant, the several Articles shall be 
regarded in their relation to each other. 
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On Human Rights 


ARTICLE 1 
\ll men are born free and equal in 
dignity and rights. They are endowed 
by nature with reason and conscience, 
and should act towards one another like 


brothers. 


ARTICLE 2 

In the exercise of his rights everyone 
is limited by the rights of others and by 
the just requirements of the democratic 
state. The individual owes duties to 
society through which he is enabled to 
develop his spirit, mind, and body in 
wider freedom. 


ARTICLE 3 
1. Everyone is entitled to all the rights 
ind freedoms set forth in this Declara- 
tion, without distinction of any kind, 


} 


such as race (which includes color), sex, 


language, religion, political or other 
opinion, property status, or national 
or social origin. 

2. All are equal before the law regard 
ss of office or status and entitled to 
equal protection of the law against any 
irbitrary discrimination, or against any 
ncitement to such discriminations in 
violation of this Declaration. 


ARTICLE 4 


Everyone has the right to life, to 
liberty and security of person 


ARTICLE 5 

No one shall be deprived of his per- 
sonal liberty or kept in custody except 
n cases prescribed by law and after due 
process. Everyone placed under arrest 
or detention shall have the right to 
immediate judicial determination of the 
legality of any detention to which he 
may be subject and to trial within a 

reasonable time or to release. 
ARTICLE 6 
Evervone shall have access to. in- 
dependent and impartial tribunals in 
the determination of any criminal charge 
wainst him and of his rights and obli 
gations. He shall be entitled to a fair 
hearing of his case and to have the aid 
of a qualified representative of his own 
choice, and if he appears in person to 
have the procedure explained to him in 
a manner in which he can understand 
it and to use a language which he can 


speak. 


ARTICLE 7 
Il. Any 
innocent until proved guilty. No one 


person is presumed to_ be 


shall be convicted or punished for crime 
or other offence except alter fain public 
trial at which he has been given all 
euarantees necessary for his defence. No 
person shall be held guilty of any offence 
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on account of any act or omission which 
did not constitute such an offence when 
it was committed, nor shall he be liable 
to any greater punishment than that 
prescribed for such offence by the law 
in force at the time when the offence 
was committed 

2. Nothing in this Article shall pre] 
udice the trial and punishment of any 
person for the commission of any act 
which, at the time it was committed 
was criminal according to the general 
principles of law recognized by civilized 
nations. 

3. No one shall be subjected to tor 
ture, 


yr to cruel or inhuman punishment 
or indignity. 
ARTICLE 8 
Slavery, in all its forms, being incon 
sistent with the dignity of man, shall be 
prohibited by law. 


ARTICLE 9 
Everyone shall be entitled to protec 
tion under law from unreasonable inter 
ference with his reputation, his privacy, 
and his family. His home and corre 
spondence shall be inviolable. 


ARTICLE 10 
1. Subject to any general law not con- 
trary to the purposes and principles of 
the United Nations Charter and adopted 
for specific reasons of security or in the 
veneral interest, there shall be liberty 
of movement and free choice of resi- 
dence within the borders of each state. 
2. Individuals shall have the right to 


leave their own country and, if they so 


desire, to acquire the nationality of any 
country willing to grant it. 


ARTICLE 11 
Everyone shall have the right to seek 
and be granted asylum from persec ution. 
This right will not be accorded to crimi 
nals nor those whose acts are contrary 
to the principles and aims of the United 
Nations. 
ARTICLE 12 


Everyone has the right everywhere in 


the world to recognition as a person be 
fore the law and to the enjoyment of 
fundamental civil rights. 


ARTICLE 13 


1. The family deriving from marriage 
is the natural and fundamental unit of 


societv. Men and women shall have the 


same freedom to contract marriage in 
accordance with the law. 

Marriage and the family shall be 
pi stected by the state and society. 


ARTICLE 14 


1. Everyone has the right to own prop 


erty in conformity with the laws of the 





state in which such property is located 
2. No one shall be arbitrarily deprived 


of his property. 


ARTICLE 15 

Everyone has the right to a nation 
ality. 

\ll persons who do not enjoy the pro 
tection of any government. shall be 
placed under the protection of th 
United Nations. This protection shall 
not be accorded to criminals nor those 
whose acts are contrary to the principles 
and aims of the United Nations. 


ARTICLE 16 

1. Individual freedom of thought and 
conscience to hold and change beliefs 
is an absolute and sacred right. 

2. Every person has the right, either 
alone or in community with other per 
sons of like mind and in public or pri 
vate, to manifest his beliefs in worship 
observance, teaching, and practice. 

[ Concerning the following two Ar 
ticles, 17 and 18, the Commission de- 
cided not to elaborate a final text unt 
it had before it the views of the Sul 
Commission on Freedom of Information 
and of the Press and of the Internationa 
Conference on Freedom of Informa 
tion...) 


[ArticLe 17] 
[ i. Everyone is free to express and 
impart opinions, or to receive and seek 
information and the opinion of others 
from sources wherever situated. ] 
[2. No person may be interfered with 
on account of his opinions. ] 


[ ARTICLE 18] 

[ There shall be freedom of expres 
sion either by word, in writing, in the 
press, in books, or by visual, auditive 
or other means. There shall be equal 
access to all channels of communica 
tion. | 
Editor's Note: This draft by the Sub-Commission 
s published in full in an editorial in this issue 


ARTICLE 19 
Evervone has the right to freedom 
of peaceful assembly and to participate 
in local, national, and international as 
sociations for purposes of a political 
economic, religious, social, cultural 
trade union or any other character, not 


inconsistent with this Declaration. 


ARTICLE 20 
Everyone has the right, either indi 
vidually, or in association with others, 
to petition or to communicate with the 
public authorities of the state of which 
he is a national or in which he resides 


or with the United Nations. 


ARTICLE 21 
Everyone without discrimination has 
the right to take an effective part in the 
government of his country. The stat 
shall conform to the will of the people 
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nanifested by elections which shall be 
riodic, free, fair, and by secret ballot. 
ARTICLE 22 
Everyone shall have equal oppor- 
ity to engage in public employment 
| to hold public office in the state of 
ich he is a citizen or a national. 
2. Access to public employment shall 
t be a matter of privilege or favor. 
ARTICLE 23 
|. Everyone has the right to work. 
The state has a duty to take such 
isures as may be within its powers to 
isure that all persons ordinarily resi- 
nt in its territory have an opportunity 
r useful work. 
;. The state is bound to take all 
ecessary steps to prevent unemploy- 
nt. 
ARTICLE 24 
1. Everyone has the right to receive 
pay commensurate with his ability and 
skill, to work under just and favorable 
onditions, and to join trade unions for 
the protection of his interests in secur- 
ng a decent standard of living for him- 
self and his family. 
2. Women shall work with the same 
dvantages as men and receive pay for 
qual work. 
ARTICLE 25 
Everyone without distinction as to 
conomic and social conditions, has the 
ght to the preservation of his health 


through the highest standards of food, 
clothing, housing, and medical care 
which the resources of the state and 
community can provide. The responsi- 
bility of the state and community for 
the health and safety of its people can 
be fulfilled only by provision of ade 
quate health and social measures. 
ARTICLE 26 

1. Everyone has the right to social se- 
curity. The state has a duty to main 
tain or ensure the maintenance of com- 
prehensive measures for the security of 
the individual against the consequences 
of unemployment, disability, old age, 
and all other loss of livelihood for rea 
sons beyond his control. 

2. Motherhood shall be granted spe 
cial care and assistance. Children are 
similarly entitled to special care and 
assistance. 

ARTICLE 27 

Everyone has the right to education. 
Fundamental education shall be free 
und compulsory. There shall be equal 
access for higher education as can be 
provided by the state or community 
on the basis of merit and without dis 
tinction as to race, sex, language, re 
ligion, social standing, financial means, 
or political affiliation. 

ARTICLE 28 

Education will be directed to the full 

intellectual, physical, moral, and spirit 
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ual development of the human person 
ality, to the strengthening of respect for 
human rights and fundamental free- 
doms and to the combating of the spirit 
of intolerance and hatred against othe 
nations or racial or religious groups 
everywhere. 
ARTICLE 29 

1. Everyone has the right to rest and 
leisure. 

2. Rest and leisure should be ensured 
to everyone by laws or contracts provid 
ing in particular for reasonable limita 
tions on working hours and for periodic 


vacations with pay. 


ARTICLE 30 

Everyone has the right to participate 
in the cultural life of the community, 
to enjoy the arts, and to share in the 
benefits that result from scientific dis 
coveries. 

[ARTICLE 31 } 

| The Commission did not take a de 
cision on the two texts reproduced be 
low, but submits both for considera 
mittee: 

| Text proposed by the Drafting Com 
mittee: 

In states inhabited by a substantial 
number of persons of a race, language, 
or religion other than those of the ma 
jority of the population, persons be 

(Continued on page 260) 
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EXETER (Eighth & Seneca) 

FRYE (Third & Yesler Woy) 
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Headquarters 


45th & Brooklyn; University District) 


REGISTRATION FEE 


| REQUESTS FOR RESERVATIONS FOR HOTEL ACCOMMODA- 
| TIONS MUST BE ACCOMPANIED BY PAYMENT OF $5.00 REGIS- 
TRATION FEE FOR EACH LAWYER FOR WHOM RESERVATION IS 
REQUESTED. The Board of Governors solicits the cooperation of 
the members of the Association in thus facilitating the handling of 
the registration fee and in partially defraying the increasing ex- 
pense of the Annual Meeting. In the event that it becomes neces- 
sary to cancel a reservation, the registration fee will be refunded, 
PROVIDED NOTICE OF CANCELLATION IS RECEIVED AT HEAD- 
QUARTERS NOT LATER THAN AUGUST 16, 1948. 


Explanation of Type of Rooms 
(Because of shortage of single rooms, please arrange to share 
| double room with another, whenever possible). 


MEETING * SEATTLE, WASHINGTON 


September 6-9, 1948 


HOTEL ACCOMMODATIONS 


The Seventy-First Annual Meeting of the American Bar Association will be held at Seattle, 
Washington, September 6 to 9, 1948. Further information with respect to the meeting will be 
published in the Journal from time to time. 


Hotel Olympic (Fourth & Seneca Streets) 
Reservations for members will be made in the following Seattle Hotels: 


MOORE (Second & Virginia) 
MORRISON (509 Third Ave.) 
NEW RICHMOND (308 Fourth Ave., So.) 


NEW WASHINGTON 


(Second & Stewart) 


ROOSEVELT (Seventh & Pine) 
SPRING APT. HOTEL (Fifth & Spring) 
VANCE (Seventh & Stewart) 


arrival date, and 


required, names of 


WASHINGTON ATHLETIC CLUB 


A single room contains either a single or double bed to be occu- 
pied by one person. A double room contains a double bed to be 
occupied by two persons. A twin-bed room will NOT be assigned 
for occupancy by one person. A parlor suite consists of parlor and 
communicating bedroom containing double or twin beds. Addi- 
tional bedrooms may be had in connection with the parlor. 

To avoid unnecessary correspondence, members are requested 
to be specific in making requests for reservation, stating hotel, 
First and Second Choice, number and type of room or rooms 
persons who will occupy same, definite 
if possible, information as to whether such 


arrival will be in the morning or evening. 


As it is not possible to designate definite rates with respect 
to hotel accommodations, please indicate approximate rate desired, 
and we will endeavor to comply with your request, if possible. 


Requests for reservations, together with $5.00 registration fee, should be addressed to the 


RESERVATION DEPARTMENT, AMERICAN BAR ASSOCIATION, 1140 NORTH DEARBORN STREET, CHICAGO 10, ILLINOIS. 
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International Legislation 


Discussion of Methods for Its Improvement 


by Schuyler W. Jackson + of the Kansas Bar (Topeka) 


® The Erskine M. Ross Prize for 1947 was awarded to William 


been vested with no law-making powers. Yet it meets, con 


Tucker Dean, Jr. (33 A.B.A.J. 878, September, 1947). ‘‘Honor- 
able mention” was awarded to Schuyler Wood Jackson, then 
the Reporter of the Supreme Court of Kansas. The 1947 subject 
of competition was ‘How Can International Legislation Best 
Be Improved—By Multi-Partite Treaties, or by Giving Powers 
to the General Assembly of the United Nations?” 

Not at all for any purposes of comparison but because Mr. 
Jackson's essay was a competent and thoughtful exposition 
of a subject of increasing importance, we give space to his 


essay also. Much is taking place in the field of international 


ducts publicized debates, votes, and acts. Following its de- 
cisions, governments are recognized or outlawed or changed, 
large areas of territory are divided, armed mobs burn and 
kill, men and women die in resistance, commissions and con 
ferences meet in faraway places—Mexico City, Manila, Ha- 
vana, Geneva, Paris, London—and more of international legis 
lation is drafted to be put into effect through conventions. An 
interesting development is taking place in the world; it seems 
to go beyond what was forecasted in Louis B. Sohn’s “First 
Year of United Nations Legislation” (33 A.B.A.J. 381; Apri 








legislation which American lawyers, accustomed to delegated 
and limited powers in government, may find it difficult to 


understand. The General Assembly of the United Nations has 


1947). His review for the second year in our forthcoming 
April issue, should give key or clue to some of the answers 


and enable better understanding. 





® The consideration of the topic of 
this discussion resolves itself into the 
question of whether it is best to 
pursue the goal of obtaining present- 
ly needed international legislation 
with the tools at hand or whether we 
shall attempt to forge a new tool. 
There are many, some men of great 
wisdom among them, who believe 
that international affairs can only 
be carried forward in an orderly 
manner by at once creating a govern- 
ment of the world. 

I shall state now, that I assume it 
too clear for controversy that if the 
General Assembly of the United Na 
tions were given power to pass stat 
utes which would be binding upon 
all states of the world, a world gov- 
ernment would have been created. 

The writer is not one of those who 
is convinced that the destiny of civili 
zation and of man himself depends 
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upon the immediate creation of a 
world government having such legis- 
lative powers. In fact, as I shall at- 
tempt to show, civilization and man 
may be endangered by a too urgent 
demand for a presently unattainable 
utopia. One danger is that well- 
meaning members of the public will 
resignedly sit back and await the 
coming of a world government ana 
fail to place the weight of public 
opinion behind the machinery which 
now exists for the carrying on of 
international affairs and the crea- 
tion of such new international legis- 
lation as is necessary. 

Any new procedure should be ex- 
amined with at least two thoughts in 
mind: Can it be put into operation? 
Will it work beneficially? 

These tests will be applied to the 
proposed new powers of the General 
Assembly. 


It would seem most specious in 
deed to think that at a time when 
the nations are engaged in labori 
ously attempting to make a_ peace 
and when already rumblings of a 
divided world are heard that the 
states of the world will lay aside these 
insolved questions and agree to givé 
the General Assembly power to pass 
statutes having the effect of inte! 
national law. 

Looking at the world objectively, 
we find that even the most friendly 
observer must admit that the Soviet 
government and the Russian people 
themselves are suffering from ex- 
aggerated suspicions of the capital 
istic powers. This feeling of suspicion 
seems to have inhibited the framing 
of the peace treaties. Nor are all the 
suspicions felt on the Russian side. 
Is Russia, then, apt to place hersel! 
under the authority of a world con 
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sembly have shown a rather general 
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inclination to vote contrary to the 
policies supported by the U. S. S. R.? 

lhe Senate of the United States 
is not much more likely to allow this 
country to accept the proposition 
than is the Soviet government apt to 
allow Russia to adhere to it. Should 
iny doubt on the last matter be en- 
tcrtained it is only necessary to point 
to the resolution passed by the 
Senate in August, 1946, in which it 
was attempted to have the United 
States accept the obligatory jurisdic- 
tion of the International Court of 
Justice as provided in Section 36 of 
the Court Statute. The resolution 
passed the Senate only after the adop- 
tion of reservations of such nature 
that many believe that the resolution 
almost constituted a step backward.! 

The situation of the world today 
need not be enlarged upon by citing 
further examples. It is hardly pos- 
sible that the only hesitation en- 
countered would come from the 
United States and the Soviet Union. 
Further difficulties in adopting the 
plan of giving more power to the 
General Assembly would be encoun- 
tered besides the mere unwillingness 
of states to accept the plan. In fact, 








Concerning the Author: Schuyler W. 
Jackson was born in Eureka, Kansas, in 
1904. He received his grammar and 
high school education in public schools 
in Topeka, and attended Washburn Col- 
ege (Topeka), from which he was gradu- 
ated in 1927. He received his LL.B. degree 
from the Harvard Law School in 1930, 
and began the practice of law (under 
special permit) in Topeka, being admitted 
to the Kansas Bar in January of 1931. 
Eight years later he was appointed Law 
Research Clerk for the Supreme Court of 
Kansas and held that position until Octo- 
ber of 1942, when he became the Re- 
porter for the Court. In 1945 he became 
the Lecturer in International Law in the 
Law School of Washburn University (To- 
peka). When he became an Associate 
Professor in June of 1947, he resigned as 
Reporter, effective September 1. In the 
Law School he is teaching international 
aw and courses in procedure. 








these obstacles, bearing on the pro- 
position of the beneficial results to 
be expected, as well as being mere 
hurdles to be overcome in the estab- 
lishment of a world legislature, lie 
to some extent at the root of the con- 
sensus of opinion which would 
prevent the various states from ac- 
cepting the plan. 
Difficulties in Adjusting Makeup 
of Stronger Assembly 
In giving the General Assembly more 
power, how is the assembly to be con- 
stituted? Some have suggested that 
its membership should be revised so 
as not to represent the states of the 
world primarily, but so that the as- 
sembly might represent the popula- 
tions of the world. It is argued that 
it should be made to represent the 
“common man”. This is a high 
sounding idea which appeals to the 
American sense of democracy. The 
trouble with putting such a plan in 
practice appears when it at once be- 
comes evident that such 
India, China, and Russia would, un- 
der such a scheme, have much greater 
representation than the United 
States and the other western powers. 
I would lay aside the difficulty of 
mere race, though others might not. 
It is to be remembered, however, if 


areas aS 


we are not silenced by the general 
outcry against “imperialism”, that 
these eastern people do not have 
much experience with the western 
idea of democracy and parliamentary 
government. Not that I despair of 
such people learning and adapting 
themselves to parliamentary forms, 
but certainly we should not rush 
headlong into a world government ia 
which these peoples would have the 
controlling voice. It would seem 
more sensible to allow the United 
Nations to grow by experience and 
evolution. It is necessary that before 
some of the peoples of Asia and 
Africa be given too much voice in 
the government of the world, that 
they have some experience in govern- 
ing themselves. 

If, on the other hand, the General 
Assembly be maintained as presently 
constituted, with each state having 
one vote, and if it were simply pro- 
vided by an amendment of the 
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Charter that statutes passed by the 
assembly, shall we say by a two-thirds 
majority, would be binding upon 
the states of the world, then, we are 
face to face with the fundamental 
meaning of the equality of states. 
Cuba is not as important in world 
affairs as the nor 
should Albania be expected to play 
the same role as the United States. 
It has been suggested that the mean- 
ing of the equality of states 1s that 
of equality before the law; that each 
state has an equal right to have its 
interests protected, and to be heard 
Cor- 
respondingly, each state has the same 
duty to obey the law. The proposi- 
tion of equality is not that Paraguay 
shall have an equal voice with the 
United Kingdom in world affairs or 
that the five great powers of the 
world might be out-voted by a greater 
number of small powers.” 

The great powers have consented 
to the present Charter of the United 
Nations under which a_ two-thirds 
majority of the members of the as- 
sembly may make recommendations 
to the members and to the other or- 
gans of the organizations. The great 
powers have thus done away with 
the rule of unanimity which pre- 
vailed in the Assembly of the League 
of Nations, but they feel that they 
must bear the burdens of interna- 


Soviet Union, 


in defense of those interests. 





1. Lawrence Preuss, 40 Am. J. of Int. L. 720; 
Manley O. Hudson, 32 A.B.A.J. 832. 
2. Briggs: Power Politics and International Or- 


ganization, 39 Am. J. of Int. L. 664. 
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tional cooperation and certainly are 


not ready to be controlled by a 
majority of the small powers. This 
is the valid purpose of the so-called 
veto power in the Security Council. 
\ more workable compromise be 
the 


might in time be worked out, and 


tween large and small states 
perhaps it is a greatly-to-be-desired 
goal to be developed from the ex 
perience of the states in the present 
organization of the United Nations. 
In time such a compromise may be 
so adequate that, like the compro 
mise as to the composition of the 
House of Representatives and the 
Senate of the United States, it may 
be made applicable to a true world 


legislature. 


Present-day Globe Not Ready 

for ‘‘World Government” 

[ have set forth some of the difficul- 
ties which I believe would have to be 
met in setting up what we are de 
nominating a world government, not 
for the 


only reason of showing the 


impossibility of attaining such a 
system at the present time, but be 
cause the very difficulties, by their 
serious nature, seem dangerous to 
the welfare of civilization, if pursued 


The 


must be taken as it is, not as it may 


with too much vigor. world 
be some day, nor as it should be. All 
the peoples are not of one religion, 
civilization or theory of government, 


They 


overnight, vet certain things must 


certainly cannot be made so 
ly done now. 

It is important that we not use up 
our energy in over-reaching ourselves 
for new tools, and that we resolutely 
the 
hand to the making of the peace and 


bend our efforts with tools at 
the economic and political safety of 


the world. There is not too much 
time remaining. If we do not have a 
combine with which to cut our 
wheat, we shall have to use a binder 
drawn by a team of horses. The im- 
portant thing is that the wheat be 
harvested. 

Chat multi-partite treaties do con- 
stitute international legislation and 
have enlarged the scope and aided 
the growth of international law is 
accepted today by all lawyers versed 


in international law. 
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In Judge Hudson’s work on /nte) 
national Legislation (1931), volume 


“§ 2. The term international legis 
lation would seem to describe quite 
usefully both the process and_ the 
product of the conscious effort to 
made additions to, or changes in, the 
law of nations. While it is a term ol 
some apparent novelty, it has come 
into such common use that it may 
now be employed with little hesita- 
tion... 

“$3. It is often said that there is no 
world state by the authority of which 
international law can be enacted; 
that there is no power existing above 
states to impose its will upon them; 
that 


tional legislature. 


there is no interna 
All of these state 
ments are true, but it is not to be 


in short, 


concluded that in consequence there 
can be no international legislation. 
I'wo or more states may lay down a 
law for themselves by the use of any 
agency available for that purpose, 
or of an agency created ad hoc. They 
may employ the usual diplomatic 
channels for the consultation which 
is necessary; they may conduct this 
consultation in an international con- 
ference specially organized for the 
purpose; they may agree upon the 
provisions of new law at a meeting 
of such a body as the Assembly of 


the League of Nations.’ 


Some Legislation Possible 

Without Amending Charter 

Such new international legislation 
as may be necessary can be obtained 
then, through established procedure, 
and by exerting effort only upon the 
points and problems involved in the 
proposed legislation without first at- 
tempting the unattainable mountain 
the United 
Charter to set up a world legislature. 


of amending Nations 

The process of setting up the world 
legislature would involve a resort to 
a multi-partite convention which is 
in effect what Articles 108 and 109 
of the Charter provide for the pur- 
pose of amending the Charter. I 
believe that at the present time there 
might well be less opposition from 
the various states of the world to such 
specific enlargements of international 
law as are at the present necessary 


than there would be to the proposal 
for a world legislature. We should, 
therefore, proceed to the point and 
not waste our time on methods. 

the Charter the 
General Assembly does have certain 


Under present 
power to aid in the creation of new 


international legislation. In fact, 
such power is one of the main rea- 
sons for the existence of the Generali 
Assembly.® 

The world now needs peace, a cer- 
tainty that the peace will be main- 
tained, and time and wise statesman- 
ship to get its economic affairs in 
order. 

Such international legislation as is 
proposed at the present time should 
be pointed toward the immediate 
attainment of those objects. A pro- 
posal of such far-reaching effect as 
legislature would increase rather 
than lessen the tensions faced in at- 
taining the main objectives. 

It is submitted that the most vital 
legislation now required, is to pro- 
vide a surer method of settling 
disputes and of maintaining the 
peace of the world, once the peace 
treaties are written. We must admit 
that in this main object of the Unit- 
ed Nations Charter it is still some- 
what lacking. As long as disputes are 
attempted to be solved in the politi- 
cal body of the Security Council with 
the permanent members retaining 
the so-called veto power, the world 
Nor 
power likely be given up as to the 


will be uneasy. will the veto 
Security Council by any of the per- 
manent members of the Council at 
the present time. 

Court Might Take Over 

Deadlocked Council Disputes 

It is not too sanguine to believe, 
that the Charter might 


now be amended in Article 36, Sec- 


however, 


tion 3, to provide, in effect, that if a 
dispute has not been settled by the 
efforts of the parties or by the Secu- 
rity Council under the preceding 
provisions of Chapter VI, then the 
Security Council should be bound to 
direct that such dispute be placed 
the Court ol 
Justice for settlement. 

At the present time the British- 


before International 





3. See Articles 10 and 13 of the Charter. 
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\!banian dispute has just been cer- 
tiied to the Court by the Security 
Council. Thus, we have an illustra- 
tion of the proposed procedure in 
operation even under the Charter as 
now framed. This case may well 
constitute a precedent for the future 
action of the Council so that the 
proposed amendment will be one 
which only recognizes and makes ce1 
tain the established procedure of the 
Security Council. It is to be noted 
that Russia did not interpose a veto 
on the motion directing that the case 
he referred to the Court although 
she had previously vetoed the pro- 
posed findings of the Security 
Council. 

| believe that what the United Na- 
tions needs at the present time is 
not a powerful legislature, but a 
more powerful court. The need is 
not so much for new international 
law as for a surer application of that 
law already in existence. It may be 
irgued that this proposal is in itself 
a plan to create a world government. 
If that be true, and in a sense it is, 
then, the answer must be that the 
iclations of states today show that 
there is a greater need for a true 
world court than for a world leg- 
islature. Moreover, we already have 
a “world court” which has been 
functioning satisfactorily for twenty- 
seven years, and which has practical- 
ly all necessary power once the dis- 
pute is submitted to it. 

he great powers would not be 
giving up the veto power which they 
feel to be necessary in the politically 
constituted Security Council except 
lor the procedural matter of certify 
ng a case to the court. They would 
be only broadening and making uni- 
ersal the provisions of Section 36 of 
the Court Statute. They would be 
providing only a more adequate 
means of invoking the court’s juris- 
diction in those cases which defy 
settlement by other means. It has 
been proved throughout man’s his- 
tory that the only method of settle- 
ent of disputes peacefully at a time 
when negotiation and compromise 
have failed is through the offices of a 
court. That is the great social func- 
ion of courts and lawyers. Needless 








to say, the Security Council is not a 
court, and it should definitely not be 
made the last resort in cases of in 
ternational disputes. 

It is true that some such plan was 
urged at the time of the formation 
of the United Nations, and that its 
advocates were able to obtain only 
the present wording of Section 36 of 
the Court Statute and of Article 36, 
Section 3, of the Charter. But al- 
ready experience has shown that the 
Charter is lacking in the creation of 
judicial power unless the Security 
Council broadly interprets its present 
power to direct disputes to the court 
for settlement. 


Elihu Root’s Instructions 
on Arbitration Recalled 


Secretary of State Elihu Root in his 
instruction to the American delegates 
1907, 


very clearly drew the distinction be- 


to.the Hague Conference of 


tween the matter of submitting a 
controversy to a political body such 
as the Security Council now is, and 
submitting the same controversy to a 
truly judicial body. The Secretary 
said in part: 

“The method in which arbitration 
can be made more effective, so that 
nations may be more ready to have 
recourse to it voluntarily and to en- 
ter into treaties by which they bind 
themselves to submit to it, is indi 
cated by observation of the weakness 
of the system now apparent. ‘There 
can be no doubt that the principal 
objection to arbitration rests not 
upon the unwillingness of nations to 
submit their controversies to impar- 
tial arbitration, but upon an appre- 
hension that the arbitrations to 
which they submit may not be im- 
partial. It has been a very general 
practice for arbitrators to act, not as 
judges deciding questions of fact and 
law upon the record before them 
under a sense of judicial responsibil- 
ity, but as negotiators effecting set- 
tlements of the questions brought be- 
fore them in accordance with the 
traditions and usages and subject to 
all the considerations and influences 
which affect diplomatic agents. The 
two methods are radically different, 
proceed upon different standards of 
honorable obligation, and frequent- 


11 
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ly lead to widely differing results. It 
very frequently happens that a na- 
tion which would be very willing to 
submit its differences to an impartial 
judicial determination is unwilling 
to subject them to this kind of diplo- 
matic process. If there could be a 
tribunal which would pass upon 
questions between nations with the 
same impartial and impersonal judg- 
ment that the Supreme Court of the 
United States gives to questions aris- 
ing between citizens of the different 
States, or between foreign citizens 
and the citizens of the United States, 
there can be no doubt that nations 
would be much more ready to sub- 
mit their controversies to its decision 
than they are now to take the chances 
of arbitration.’ 

Che present International Court 
of Justice is such a tribunal as en- 
visaged by Secretary Root. With its 
history under the League of Nations 
carrying over to the United Nations, 
its established precedents and_ its 
earned esteem in the eyes of interna- 
tional lawyers, the court presents 
itself as the department of the United 
Nations most deserving of increased 
power. 

There can be no doubt of the 
desire of the people of this country, 
and of the world, for peace. In view 
of such experience as we have already 
had, the writer believes that it is pos- 
sible that the Senate of the United 
States would accept such a plan for 
the amendment of the Charter of the 
United Nations to increase the juris- 
diction of the court, if it were ade- 
quately presented. We should not 
forget, however, that according to 
Arthur T. 
one-tenth of one per cent of the 


Dean Vanderbilt, only 
American lawyers have studied inter- 
national law in law school.5 Perhaps 
it is the writer’s faith in democracy 
which leads him to believe that this 
sound proposition would be ap- 
proved by the American people and 
their government. 
Court Might Decide Both 
Legal and Political Disputes 
Opponents of the enlargement of the 
(Continued on page 261) 


4. 1907 For. Rel., Part Il, pages 1128, 1135; 


Hackworth, 6 Dig. of Int. Law 61 


5. 32 A.B.A.J. 525, 526 
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Special Train: Outline of Itinerary 


to Seattle Meeting Announced 


® Arrangements for the operation 
of a special train to the Annual 
Meeting to open in Seattle, Septem- 
ber 6, have been completed. A day- 
by-day outline of the itinerary fol- 
lows: 

August 30—Monday 

The special will leave Chicago at 
10:30 A.M., the Missis- 
sippi River for 300 miles to St. Paul, 
The 


vista dome cars will make possible an 
the river and the 


and follow 


Minnesota. new Burlington 


unusual view of 
palisades. 


August 31—Tuesday 


After traveling from the southeast 
corner to the northwest corner of 
North Dakota, the special will cross 
the Canadian border at Portal. 


September 1-2-3 


On Wednesday morning, September 
1, the party arrives at Banff, Alberta. 
All golfers leave immediately by 
private bus for the Banff Springs 
championship course—one of Cana- 
da’s finest. 
the morning open to enjoy the scenic 
beauty of the Canadian Rockies, the 
flowers, the interesting features of 
the Banff Springs Hotel, and the 
quaint 
after a_ leisurely 


Non-golfers will have 


In mid-afternoon, 
luncheon at the 
will board glass- 
Lake Louise. The 
route lies along the Valley of the 
Bow, affording a view of Mt. Temple, 
Mt. Eisenhower, and some of the 
most spectacular mountain scenery 
of North America. The golfers will 
follow along this same route later 


shops. 


hotel, the party 
dome buses for 


in the day. 
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Rooms will have been assigned 
and luggage distributed before ar- 
rival at Chateau Lake Louise, where 
the party will dine and spend the 
night. 

Thursday, September 2, is open 
for rest and relaxation—swimming 
or sunning in the outdoor pool, rid- 
ing the scenic trails, or boating on 
Lake Louise. There will be an in- 
formal cocktail hour from 6:00 to 
7:00 p.m. 

On Friday, September 3, after an- 
other full morning at the Chateau, 
the party will leave shortly after 
luncheon to motor through Yoho 
and Kicking Horse Canyon and on 
At the end of the 
day, with the luggage having been 
put aboard, the special train will be 
boarded at Field, British Columbia, 
for dinner on the train. 


to Emerald Lake. 


September 4—Saturday 


The special will follow the mighty 
Fraser River, en route to Vancouver, 
where it arrives at 2:00 p.m. The re- 
mainder of the afternoon may be de- 
voted to shopping for Canadian and 
British wares. 
be served at New Vancouver 
Hotel at about 6:30 p.m. Buses to 
the train for a 9:00 p.m. departure 
will be provided. At about 10:00 
P.M., the customs officers come aboard 
for the border inspection. 


A special dinner will 
the 


September 5—Sunday 


Early arrival at Seattle will enable 
all members of the party to become 
comfortably settled in their hotels 
for the opening of the Annual Meet- 
ing the following morning. 


The Special Also Makes 
A Return Trip 


September 11—Saturday 


The special leaves Seattle at 11:00 
A.M. for the return journey. Travel- 
ing south, there is a grand view of 
snowcapped Mt. Ranier. Skirting 
Portland, the route is along the banks 
of the Columbia River, and speed 
will be reduced for a better view of 
Multnomah Falls. An hour and a 
half stop will be made at Bonneville 
to inspect the dam and visit the fish 
ladder, where leaping salmon find 
their way to the top of the dam. 


September 12—Sunday 


An hour’s stop will be made for 
church services at Boise, Idaho. 
Then on to Salt Lake City, which 
will.be reached in the early evening. 
Dinner will be served at the Hotel 
Utah, and there will be time to walk 
or ride about the historic Mormon 
Capital. The train leaves Salt Lake 
City at 10:30 P.M. 


September 13-14-15 


Early Monday morning the party 
will arrive at Cedar City, the gate- 
way to the Utah-Arizona National 
Parks. Here will be spent three 
glorious days. One day and over- 
night at Zion Lodge, in colorful 
Zion National Park. 

The deluxe cabin accommodations 
with bath are comfortable and at 
tractive in appointments. The fol- 
lowing day, by motor, over the Mt. 
Carmel Highway and through the 
Kaibab National to Grand 
Canyon Lodge. The scenery is at its 


Forest 


very best in September. Grand Can- 
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Lodge offers excellent accommo- 
dations. From the North Rim of the 
Grand Canyon there is a magnifi- 

nt panoramic view. Cedar Breaks 
National Monument will be visited 
third day, where luncheon will 

be served before returning to Cedar 
City. Anyone interested in color 
tography will have had three 
days in a world of color that can 
hardly be surpassed. Here in south- 
rn Utah, nature finds a high expres 
sion in richand spectacular coloring; 
predominate is the red and white 
sandstone changing in aspect and 
intensity each hour of the day. The 
aspens, now turned butter-yellow, 
blaze against the dark green back 
eround of the forests. In the late 
afternoon the special leaves Cedar 
City for the last leg of the journey. 


September 16—Thursday 

\rrival in Denver will be in the late 
afternoon, where connections for 
lexas and the Southwest may be 
made. Later that night, connections 
may be made to the Twin Cities o1 
Kansas City and adjacent territory. 


September 17—Friday 


Luncheon will be the last meal 
served, as arrival in Chicago will be 
about 2:00 pP.M., a convenient ar- 
rival time which affords connections 
on afternoon and early 
trains on all eastern lines. 


evening 


Three Tour Combinations 
Will Be Offered 


There will be a choice of three tours, 
which for simplification are desig- 
nated Fours “A,” “B.” and “CC.” 


TOUR “A” 


four “A” will be the complete 
‘tour from Chicago via the Canadian 
Rockies to Seattle, as shown above, 
nd returning from Seattle by way of 
the Utah-Arizona National Parks to 
hicago. The approximate “tour 
ists” shown below include: 

All meals, on and off the train be- 
tween Chicago and Seattle and return- 
ing from Seattle to Chicago. All 
sightseeing and motor transfers as 
shown in the itinerary. All lodging at 
Chateau Lake Louise and the Utah- 
\rizona Parks, with superior class ac- 
commodations on the basis of two to 


| One to an Upper Berth 
| Two to a Compartment (each) 


Special Train 


Cost Tow 


Without Railroad Including Railroad 
Ticket Ticket from Chicago 


$205.54 
175.90 
191.33 


One to a Lower Berth 
314.59 
330.02 
229.50 368.19 
250.21 388.90 


215.57 354.26 


Two to a Lower Berth (each) 


Two to a Drawingroom (each) 
Three to a Drawingroom (each) 


In the column “Without Railroad Ticket” the amount shown represents 
all costs other than railroad ticket from Chicago returning to Chicago. By 


| adding to these figures the cost of the railroad ticket from your home city 


to Seattle and return via the route of the tour, a good estimate of total ex- 
penditures will be arrived at, as has been done for Chicago members by way 


|of example under the heading “Including Railroad Ticket from Chicago.” 


Cost Tour “B” 


Without Railroad Including Railroad 


Ticket from Chicago* 


$ 96.97 $235.66 
83.49 299.18 
90.53 999.99 
107.87 246.56 
117.18 255.87 
101.46 240.15 


One to a Lower Berth 

Two to a Lower Berth (each) 
One to an Upper Berth 

Two to a Compartment (each) 
Two to a Drawingroom (each) 
Three to a Drawingroom (each) 


In the column “Without Railroad Ticket” the amount shown represents 
all costs from Chicago August 30 to arrival Seattle on September 5, except 
your railroad ticket. By adding the cost of railroad ticket from your home 


|city to Chicago thence the route of the tour to Seattle and return from 
| Seattle directly on the Northern Pacific or via other route, the passenger 


may arrive at a fair estimate of the expense involved. 

*To return independently from Seattle via a direct route to Chicago 
subtract $7.30 from fare shown; for return via California the rates shown 
will apply. 

The amount shown under caption “Including Railroad Ticket from 
Chicago” will give Chicago members or others flying or driving to Chicago 
an idea of what Tour “B” will cost them. 


Cost Tour “C” 


Without Railroad Including Railroad 
Ticket Ticket from Chicago* 


$108.57 $239.96 
223.80 
232.19 
253.01 
262.42 


One to a Lower Berth 
Two to a Lower Berth (each) 92.41 
One to an Upper Berth 100.80 
Two to a Compartment (each) 121.62 
Two to a Drawingroom (each) 133.03 

* Based on direct-line fare from Chicago. 


In the column “Without Railroad Ticket” the amounts shown represent 
all costs, other than your railroad ticket, from Seattle returning to Chicago 
as shown above. By adding the cost of the railroad ticket from your home 
city to Seattle and routed from Seattle via the route of the tour, an approxi- 





| mate cost may be arrived at. The column “Including Railroad Ticket from 
| Chicago” is based on a ticket routed directly from Chicago returning via the 
| route of the tour, and will serve as an estimate for Chicago people or those 
| traveling by means other than rail to Chicago and purchasing their ticket 


at that point. 
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Special Train 


a room with bath. All baggage 
The cocktail 


All pullman charges ac 


trans 


fers as shown. hour at 
Lake 
cording to the type pullman accom 


All federal 
State taxes. No expenses are in¢ luded 


Louise. 


modations desired. and 
from arrival at Seattle on September 
5 to departure at 11:00 a.m., Septem- 
ber 11, nor are gratuities or expendi 


tures of a purely p¢ rsonal nature. 


POt 


R “B” 


Pour “B” is identical with ‘Tow 
“A” from Chicago August 30, to a 
All ex 
penses from Chicago to Seattle cov- 


all 


cluded. 


rival at Seattle September 5. 


cring features as shown are in- 


Tour “B” is for the benefit 


of those who wish to return inde 
pendently from Seattle at the close 
ol the (Note: ABA 
pullman cars will be attached to the 
Northern Pacific’s North (¢ Lim 


10:30 Sal 


meeting. Extra 


ASI 


ited trom Seattle at P.M., 


urday, September 11, for the con- 


venience of those wishing to return 


The Public Is Entitled To Have Legal Work 
Done by Qualified Persons 


® The grounds on which State stat- 
utes and decisions have excluded un 
qualified persons from doing for the 
public various things which require 
special training, skills, and a profes 
sional standard of competence and 
been summarized in 
the New York State 


Association as amicus curiae in 


character, have 
a brief filed by 
Bai 
Bercu case (involving 


the an ac- 


countant charged with practicing 
law) before the Appellate Division 
of the New York Supreme Court fon 
the First Department. Prepared by 
Julius Henry Cohen, Weston Ver- 
non, Jr., and Rush Taggart, the brief 
Lee, then 
Bar 


tion. Its salient paragraphs include 


was signed by Robert E. 


President of the State Associa 
the following: 
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directly, arriving in Chicago 7:50 
1.M., Tuesday, September 14). Nel- 
ther pullman nor any other expense 
is included for the return trip from 


Seattle. 
TOUR 


four “t;” third 
based on independent travel to Seat- 
tle. 


gs Da 
the choice, is 
Phere will be extra pullmans 
Oriental 
11:15 
September 3, direct to Seattle, arriv- 


on the Great Northern’s 


Limited from Chicago, P.M., 


ing there at 


tw) 


the opening day ol 


7:30 A.M., September 6, 
the Meeting. 
Members may join ‘Tour “C” from 
Seattle at 11:00 a.m. September 11, 
and return with the party exactly as 


Four “A” 
from Seattle to Chicago. All expenses 


shown for the return of 


from Seattle to Chicago, except rail- 
road ticket which should then be in 
passenger’s possession, are included 


in the figures. 


\s our economic life becomes more 
highly specialized, there is a constantly 
the 
State prohibits to unqualified persons. 


and 


erowing list of activities which 


Law medicine 


the 
first of the activities to be placed on 


were among 


such a list. The purpose of the State 
is not to give a monopoly or advantage 
of any sort to such qualified persons. 
The practice of the law is open to any 
who had the 


training, 


person has necessary 


study and whose character 


has 
through the necessary procedure to be 


is satisfactory, and who 


gone 


admitted to practice; there is no limit 
kind the 


may be so admitted. 


of any 


on numbers which 


We would be shocked were any mod- 
ern State to permit unqualified per- 
sons to practice medicine or surgery, 
and thus mislead, and probably cause 
serious physical injury and_ suffering 
to, their patients. In the same manner, 


All of the foregoing is offered fo; 
the consideration and assistance of 
our members. In view of present-day 
difficulties in securing pullman space 
and accommodations at such attrac 
tive vacation lands as the Canadian 
Rockies, Utah-Arizona Parks, etc., it 
is believed the complete trip will b« 
enthusiastically received. However, 
for those whose plans will permit 
them to enjoy only the going or the 
return portion of the tour, adequate 
arrangements have been made. The 
costs quoted are subject to change 
but it is not probable that they will 
be important. 

For more complete information 
and reservations please correspond 
directly with 


W. M. Moloney, General Agent, 


Chicago, Burlington and Quincy 


Railroad Company, 
Bankers Building, 
Chicago, Illinois. 


however, there is need to protect the 
individual who faces a legal problem 
whether of taxes or of some othe 
kind—against imposition or injury by 
an unqualified practitioner. The hold 
ing out by a layman that he has sp¢ 
cial skill or knowledge as to taxes is 
frequently very disarming to a_ busi 
nessman who is perplexed and_ hai 
assed by a tax problem. Mr. X says 
he has had experience in handling tax 
matters—so, businessman, 
he must know what he is talking about. 
What the businessman does not realize 
is that Mr. X does not have the techni 
cal training to know when the facts 
pose a difficult legal question, nor how 
to answer the technical situation pr¢ 
sented by such a legal question. M1 
X may thus easily overlook an im 
portant point in his client’s favor, oT 
do injury by advising a step that a 
lawye1 


reasons the 


would have realized was not 


proper or wise. 
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OUR YOUNGER LAWYERS 


Charles H. Burton, Secretary and Editor-in-Charge, Washington, D. C. 





# The minimum goal of the Junior 
Bar Conference Public Information 
Program has been set by the Na- 
tional Director, W. Carloss Morris, 
Houston, Texas, as a “Radio Pro- 
eram in Every State in 48”. In a 
bulletin to State Directors, he stated 

year’s objectives: 

|. To inculcate a deeper under- 
standing of the American form of 
vovernment and of the need for the 
citizen to exercise conscientiously his 


wv her rights as a citizen. 


2. To inform the public concern- 
ing the United Nations Organization 
ind the International Court of Jus- 
tice, 

Io acquaint the public with the 
dministration of justice. 

!. To acquaint the public with 

legal profession and the value of 
prolessional legal services. 

>. To render information, aid and 
service in the field of juvenile de- 
inquency. 

In February each Public Informa- 
tion Director was supplied with 
pamphlets containing directives and 
information for setting up an effec- 
tive State-wide program. A series of 

irteen radio scripts on “The Value 
1 Professional Legal Services’, pre- 
pared by the State Bar of Cali- 
lornia, has been distributed to all 
State PIP Directors. Another series 
{ thirteen scripts on “The United 
Nations” is in preparation, and will 
” available for distribution § in 
\I irch. 


Awards To Be Made 
for Best Programs 


The State Director and the Local Di- 
or conducting the best all-round 


PIP program will each receive an 





“Radio Program in Every State in '48” 


award in the form of a gold wrist 
watch at our Annual 
Seattle. 


written reports showing all radio 


Meeting in 
Awards will be based on 
programs, speeches, and other work 
related to the PIP. The Associate 
National Directors and the Advisory 
Board will select the winners on the 
basis of the number of programs, the 
type of publicity given the programs, 
and other worthy contributions to 
the all-around program 


Indiana Has Full Program 


Ihe half-hour weekly program in 
Indianapolis, entitled “You Be the 
Judge’, over Station WISH, presents 
four lawyers who debate on subjects 
of current interest. The listening 
public is the judge as to which side 
has presented the better arguments. 
Since this program began on April 
26, 1947, it has received wide pub- 
licity, includit 


ig over forty newspa- 


per articles. A Legal Aid Society 
radio program has been written and 
recorded, and will soon be presented 
in Indianapolis on another station. 
Since her appointment as Associa- 
tion National Director, Evelyn Pitsch- 
ke, of Indianapolis, has continued 
her energetic PIP activities. 


Varied Program in Missouri 


Phe 30-minute weekly radio program 
“Wake Up, St. Louis”, over Station 
KMOX, boasts that since its incep- 
tion about a year ago, it has had 225 
persons participate, and it has re- 
ceived weekly newspaper announce- 
ments and frequent articles in all 
daily St. Louis newspapers. In Kan- 
sas City a 15-minute program, “The 
Usefulness of the Lawyer’, over Sta- 
tion KMBC has been in operation 















































W. CARLOSS MORRIS 


p 


onal Director, 


since last October. It takes the form 
of a panel discussion to demonstrate 
to the public the value of protes- 
sional legal services. In Missouri, 
speakers committees have also been 
active in St. Louis, Kansas City, Jef 
ferson City, and Springfield. Much 
credit for the fine organization of the 
program is due to John L. Donnell, 


in St. Louis, Associate PIP Director. 


Arizona on CBS Network 


In Arizona a series of 10-minut 
broadcasts over a regional CBS net 
composed of KOY 
(Phoenix), KTUC (Tucson), and 
KSUN (Bisbee), began last Decem- 


ber and 


work stations 


is continuing under the 
direction of State PIP Director Nich- 
olas Udall, of Phoenix. 


Massachusetts Program Outstanding 


Cochran, of Boston, 
Massachusetts, JBC State Director, 


reports that the half-hour weekly fo- 


Lawrence E. 


rum program over the Yankee Net- 
work from Boston has won the Pea- 
body Award for Outstanding Public 
Service Programs and is competing 
for the National Award. This pro- 
gram presents each Saturday night a 
panel of four outstanding experts on 
current topics. 
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ws The Draft Covenant on Human Rights 


Lawyers are instinctively concerned for the rights and 
freedoms of individual human beings and the statement, 
interpretation, defense and protection of those rights 
under law. Our Association has repeatedly, over the 
years, aligned itself on the side of giving vitality and 
effect to the rights vouchsafed by the American Constitu- 
tion and Bill of Rights, especially in cases where there 
appeared to be danger that challenged rights of persons 
might not otherwise be given adequate legal representa- 
tion and protection. As Sir Norman Birkett said in an 
unforgettable sentence in our January issue (page 6): 
“The purpose of the community of lawyers is that the 
ordinary citizens shall always have at their disposal the 
man who can protect them, who can stand up before 
arbitrary power from whatever quarter it may come and 
assert the inalienable rights of the individual to the 
eternal freedoms.” 

The recognition, interpretation and maintenance of 
the rights of individuals have been in our country tra- 
ditionally evolutionary—moving ever forward in accord- 
ance with changing conditions and the spirit and 
conscience of our people—“freedom slowly broadening 
down from precedent to precedent”, within our con- 
stitutional system. Lawyers on the bench, in other 
public office, and in private practice and law teaching, 
have had large parts in this characteristic American 
process; all or most of them hope for its continuance. 

When the United Nations, at the command of its 
Charter, began considering an International Bill of 
Rights, an authorized statement of our Association's 
views and recommendations at that time was made at 
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one of the early sessions of the Commission on Human 
Rights. Orally and in written form, it was said, in part 
(May 27, 1946 Report of Committee for Peace and Law 
Through United Nations) : 

The American Bar Association has long been interested 
actively in the subject of the rights of individuals and since 
1939 has had a Committee on the Bill of Rights, which 
has intervened in Court cases to assist in the protection of 
basic rights and freedoms. 

It seems to be important that whatever is undertaken in 
the international field at this time shall be kept within 
practicable limits as to what the United Nations will col 
lectively accept and individually live up to. To that end 
the present objective should be such a formulation as can 
be made a part of international law cognizable by the 
International Court of Justice. 

Concerning proposals to include “measures for the 
amelioration of economic and social conditions’, the 
authorized statement for our Association said to the 
United Nations agency: 

Such measures, although often included in categories of 
human rights, can be accomplished only by the drafting 
and enactment of legislation for economic and social wel 
fare, which are within the domestic competence of the 
member Nations according to their constitutional processes. 

Although the Association has come to no finality of con- 
clusion on the subject, it is the present thought that the 
Bill of Rights at this time should declare standards which 
are specific and sufficient within itself and can be made a 
part of the body of international or world law, without 
dependence on domestic legislation, possibly divergent, of 
the member Nations. 

The purpose underlying what your Commission does 
in the months ahead should be, we submit, to unite the 
United Nations, not to divide them, and to promulgate 
only such declarations as can be made a reality, enforceable 
against governments if need be, because, after all, the de- 
nials of basic human rights vouchsafed by any manner of 
bill of rights or organic law come chiefly from the acts o1 
the willful omissions of governments. 

The Commission on Human Rights has made its 
formulations. The Draft International Covenant on 
Human Rights, the accompanying Draft International 
Declaration on Human Rights, and the proposed pro- 
cedures for implementation and enforcement, are now 
under consideration by all Members of the United Na- 
tions including our own Government. The full text of 
the Draft Covenant and Declaration and a summary 
which is not meant to “take sides” as to the documents 
or the proc edures, are published in this issue, in our de- 
partment devoted to ““The Development of International 
Law’. When the Drafts or revisions of them are adopted 
by the General Assembly of the United Nations, the 
Covenant will be submitted to the Senate of the United 
States for ratification to give it the force of law in ou! 
country. Our country undertook obligations to member! 
nations when it ratified the Charter. 

We suggest that every lawyer should read and study 
the Drafts, and express his opinions about them if he 
is so moved. Our Government is to reply and comment 
as to the Covenant by April 3. Some far-reaching ques- 
tions are presented—for example, as to the integration of 
our own Bill of Rights and the decisions under it, with 
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such a Covenant and the Measures for Implementation 
which will be incorporated in it when they are decided 
on; also, the hearing and decision of disputes arising out 
| violations claimed by “individuals, associations or 

ups”, by an International Court of Human Rights, 
rather than by our own constitutional Courts or the 
International Court of Justice. Does Article 24 of the 
Draft Covenant give clear and sufficient protection to 
the Constitutions and laws of the States constituting this 
federal republic? 

The House of Delegates will have been in session 
before this issue comes to the desks of our readers. 
Doubtless it will have considered some of these proposals 
and taken some preliminary action. As a legal docu- 

nt the Covenant needs careful study; measures for 
its implementation are likely to be put into it, so opin- 
ions as to them are hardly premature. Expression also 
of the views of individual lawyers, and of State and local 
Bar Associations, may be important. 


a Resolutions of Bar Associations 

lhere are many evidences of invigorated spirit and 
evreatly increased activity, on the part of State Bar Asso- 
ciations and many local Bar Associations, large and 
small. Meetings are well-attended, often beyond pre- 
vious records; the proceedings are live and in the mood 
ol today’s problems; a purpose to say and do things 
which will have practical effects is manifest. 

Chis is being reflected in the columns of the JOURNAL. 
Our department of “Bar Association News’ has come 
to contain much more than formal reports of stated 
meetings held, of names of speakers and their subjects, 
and of officers elected. Problems of the State and locality, 
and of the nation, are being discussed and acted on. 
Programs of practical work are being put into effect. Sig- 
nificant resolutions on vital subjects are being adopted. 

Some of these actions by Bar Associations find their 
way into our columns. This is so to an increasing ex- 
tent, but not as much as should be. The principal reason 
for the absence of much that would be significant is 
that it is not submitted to the JOURNAL or brought 
scasonably to our attention. Size of membership does 
not give or withhold significance in Bar Association ac- 
tions. The voice of the smaller State Bars may be as 
portant as that of the largest. We could not publish, 

r even summarize, all of the actions voted by local Bar 
\ssociations throughout the country; but we would like 
to have the means afforded us of making representative 
selections. 

The time was when Bar Association resolutions were 
spoken of mostly in jest. Resounding declarations were 
drafted and passed, but rarely published. Still less fre- 
quently did any sustained effort follow them. That 
picture is changing. The actions voted by representative 
bar Associations are received and considered with re- 
spect, by legislators and public officials. They often ask: 
What has your Bar Association said on this subject?” 
Spokesmen of other organizations and of public opinion 
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areas and on some subjects, but it is improving. 


14 


often look for the leadership of Bar Association votes. 
Ihe situation in these respects is still “spotty” in some 


One reason is that Bar Association resolutions are 
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published and circulated nowadays, to an increasing 
extent. They are not forgotten as soon as they are 
adopted. The major reason is that many Bar Associa- 
tions choose live subjects for action and then put energy, 
skills, and persistent work back of what they vote. 


Members of the Advisory Board are consulted from time to time by 
the Board of Editors as to policies and problems of the Journal. 
They obtain, or suggest, and will at times prepare, desirable material 
for publication, particularly from their respective regions. Except for 
the monthly editorial contributed and signed by a member of the 
Advisory Board, none of its members is responsible, individually or 
collectively, for the contents of the Journal. 
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Editorials 


a Elston Bill (H.R. 2575) 
as to Military Justice 


Our February issue reported (page 129) that as we 
went to press the Elston bill (H.R. 2575) for the im- 
provement of military justice had been passed by the 
House of Representatives and sent to the Senate, after 
two days of debate devoted principally to amendments 
and efforts from the floor to strengthen it. We promised 
that in our March issue we would let our readers know 
whether the measure in its present form contains the 
main essentials of adequate improvement of military 
justice. 

We find that in the opinion of our Association’s Spe- 
cial Committee on the subject, and in the opinion of 
the committees of numerous other Bar Associations 
which have studied and followed the legislation closely, 
the bill which passed the House falls far short of ade- 
quacy for the necessary reforms, It rejects or ignores 
almost entirely some of the major recommendations of 
the War Department’s Advisory Committee on Military 
Justice, of which Arthur T. Vanderbilt, now Chief Jus- 
tice of New Jersey, was the Chairman, and other experi- 
enced lawyers in our Association were members. As a 
result, although the bill does provide for some minor 
improvements of the present system and ignores others, 
its reformations would be almost wholly ineffective. 
We shall discuss only the basic faults of the bill. 

‘The Advisory Committee found that a major defect 
in the system of military justice has been “the denial to 
the courts of independence of action in many instances 
by the commanding officers who appointed the courts 
and reviewed their judgments and who conceived it 
the duty of the command to interfere for disciplinary 
purposes” (Report, page 3). Among the specific recom- 
mendations made by the Advisory Committee to check 
this control by command was that the courts-martial 
should not be appointed by commanding officers but by 
the Judge Advocate General’s Department, independ- 
ently of command. H.R. 2575 leaves the authority to 
appoint the courts with the command. 

The Advisory Committee recommended further that 
the initial review of decisions of courts-martial should 
be taken away from the commander (except as to clem- 
ency) , placed in the hands of the JAG Department, and 
thus made independent of command. H.R. 2575 leaves 
initial review in the hands of the commanding officer. 

The Advisory Committee urged further that it be 
made a jurisdictional requirement that the law member 
and defense counsel should be trained lawyers detailed 
by an independent JAG Department. H.R. 2575 adopts 
this recommendation as to the law member, but leaves 
the appointment of the trial judge advocate and defense 
counsel to the commanding officer, and requires that 
they be lawyers only if lawyers are “available”. (Pro- 
posed Article 11 of the Articles of War; H.R. 2575, 
Section 8). 


Efforts have been made to create a favorable public 
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impression of the House bill by emphasizing that H.R. 
2575 sets up an independent JAG Department with a 
separate promotion list, as the Advisory Committee 
recommended, and makes some other reforms as to de- 
tails. “his is so, but it does not go to the roots of the 
evils and the abuses. The very functions with respect 
to trials which the Advisory Committee recommended 
should be placed in the hands of a new and independent 
department are left in the hands of command, The for 
mal creation of an independent JAG Department, 
hailed as the major accomplishment of H.R. 2575 as 
passed by the House, would amount to little in reality 
because the basic principle of the reforms recommended 
by the Advisory Committee has been rejected, at the in 
sistence of the Army and the War Department. 

The bill is under consideration by the Senate Com. 
mittee on the Armed Services, of which Senator Chan 
Gurney, of South Dakota, is the Chairman. Hearings 
on it will be held, probably in April. Chairman Wil- 
liam H. King, Jr., of our Association’s Committee, 
and Chairman also of the Chicago Bar Association's 
Committee, Chairman George A. Spiegelberg of the 
Committee of the New York County Lawyers’ Associ- 
ation, Chairman Frederick P. Bryan of the Committee 
of The Association of the Bar of the City of New York, 
and the like committees in numerous other Bar Associ- 
ations, are strongly of the opinion that the opportunity 
to set up an objective and impartial system of military 
justice, conforming to the American ideals of fair play 
and the exclusion of extraneous influences from courts, 
will be wholly lost unless the Senate Committee amends 
the bill so as to carry in the vital recommendations of 
the Advisory Committee. 

In behalf of our Association whose House of Dele- 
gates has endorsed heartily the full program of the Ad- 
visory Committee, we urge that our members in all 
parts of the country make known their views forthwith 
to their Senators and Representatives in Congress, in 
support of the ending of command control over courts- 
martial and command review of their findings and de- 
cisions other than as to clemency. 


® International Legislation as to “Freedom” 
of Information and the Press? 


The time seems opportune to bring to the attention 
of our readers the most recent manifestation of what 
is developing in the field of international legislation 
through organs and agencies of the United Nations. 
American lawyers will do well to study and appraise 
this trend, both as to what is proposed on the particu- 
lar subject of the freedom of the press and as to what 
the new process of law-making may portend as to our 
legislative and constitutional system. 

A United Nations Sub-Commission on Freedom of 
Information and the Press has been in session at Lake 
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success. ‘The twelve-member body has been drafting a 
document for which the force and authority of law in 
every country will be sought. The process will be that 
the draft will be embodied in a Covenant on Human 
Rights which is being prepared by the Commission on 
that subject, lately in session in Geneva, Switzerland. 
Fach member of the United Nations will be asked to 
ratily and adopt this Covenant, which will in the United 
States be submitted presumably as a treaty, for ratifica- 
tion by the Senate. 

| he Sub-Commission completed and adopted its draft 
on January 30. The United States member was one of 
our foremost experts in the field, Professor Zechariah 
Chafee, of Harvard University, with some of whose 
views and proposals as to freedom of the press American 
newspaper and magazine editors and publishers have 
by no means agreed. The vote in the Sub-Commission 
was 10 to 2 for adoption. The delegates of the Soviet 
Union and Czechoslovakia voted in the pnegative. Pro- 
posals that the draft vouchsafe more definitely a right 
of newspaper men to travel freely, have access to sources 
of news, and be protected in refusing to divulge their 
sources of information were supported by France, Nor- 
way and The Netherlands, but were reported to be 
opposed by Great Britain and the United States and 
were excluded. The full text of the formulation follows: 

I. Every person shall have the right to freedom of 
thought and expression without interference by govern- 
mental action. This right shall include freedom to hold 
opinions, to seek, receive and impart information and 
ideas, regardless of frontiers, either orally, by written or 
printed matter, in the form of art, or by legally operated 
visual or auditory devices. 

ll. The right to freedom of expression carries with i 
duties and responsibilities. Penalties, liabilities or restric- 
tions limiting this right may therefore be imposed for 
causes which have been clearly defined by law, but only 
with regard to: 

(A) Matters which must remain secret in the vital 
interests of the state; 

(B) Expressions which incite persons to alter by vio- 
lence the system of government; 

(C) Expressions which directly incite persons to commit 
criminal acts; 

(D) Expressions which are obscene; 

(E) Expressions injurious to the fair conduct of legal 
proceedings; 

(F). Expressions which infringe rights of literary and 
irtuistic property; 

(G) Expressions about other persons which defame their 
reputations or are otherwise injurious to them without 
benefiting the public. 

Nothing in this paragraph shall prevent a state from 
establishing on reasonable terms a right of reply or a 
similar corrective remedy. 

III. Previous censorship of written and printed matter, 
the radio and newsreels shall not exist. 


IV. Measures shall be taken to promote the freedom of 
nformation through the elimination of political, economic, 
echnical and other obstacles which are likely to hinder 
the free flow of information. 
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At first impression it will appear to many to represent 
a desirable advance, if such provisions for freedom of 
information and the press can be given the authority 
of law in all, or nearly all, countries, including many 
in which the press and people are now vouchsafed no 
such protections. In legal competence and explicitness 
this draft will be recognized as surpassing some other 
recent formulations in the field of international legis- 
lation. But American lawyers will do well to form and 
express their opinions as to whether they wish such a 
measure made into law in their country. 

Do the exceptions go too far and withhold freedoms 
while professing to grant them? Does the exclusion of 
“matters which must remain secret in the vital interests 
of the state”, of “expressions injurious to the fair con- 
duct of legal proceedings”, of expressions defamatory 
of the reputation of individuals “without benefiting 
the public”, of “expressions which directly incite persons 
to commit criminal acts”, raise questions as to what 
restrictions by a totalitarian dictator or a bureaucratic 
government would be thereby sanctioned? The worst 
of censorship and repression in modern states has been 


grounds. 


justified on some of these g 


If this draft is made a part of the proposed Covenant 
on Human Rights and is submitted to the Senate for 
ratification, it will be tied in with declarations on many 
subjects which are fervently desired by formidable 
racial, religious and labor “pressure groups”. The 
political demand for ratification in entirety may be 
powerful. Should not the efforts of our government be 
put forth to secure the separate submission of this 
measure for “freedom” of the press? 

If it is ratified by the Senate as a treaty, what will 
be its impact on the First Amendment of the Constitu- 
tion and the historic rights and immunities accorded 
under it? Treaties become a part of “the supreme law 
of the land”; the Constitutions and laws of States are 
expressly subordinated to them. Despite misgivings by 
some lawyers and editors as to some judicial decisions 
in recent years as to freedom of the press, the prevalent 
opinion has been that American newspapers and maga- 
zines have had and exercised the substance of rights, 
under the simple declaration of the First Amendment. 


= The Civic Obligation of the Educated 


Lawyers will do well to obtain and read the report of 
the Commission on Higher Education, especially its 
Volume I (Superintendent of Documents, Washington, 
D. C.; 40 cents). Some of the recommendations of the 
six volumes of pamphlet size are provoking emphatic 
disagreement, but the first volume is sharply admonitory. 

Education for law as well as in law is recognized as a 
concern of our profession. Education and training for 
the tasks of leadership in public affairs, as well as for 
safeguarding the future of law, our republican form of 
government, and the administration of justice, have 
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not been given adequate consideration. Elihu Root once 
said: “The law is a public profession, by which more 
than any other profession the economic life and the 
government of the country is modeled”. 

As veterans returned to the colleges and professional 
schools by the hundreds of thousands, the institutions 
of higher education and professional training faced a 
distressing lack of housing and facilities for the keen- 
minded throng, and also a need for re-examining the 
methods and objectives of their educational courses. 
Was education meeting the requirements of our free 
institutions and our representative form of government? 
A survey which had the cooperation of educational 
institutions and of State and federal agencies was 
conducted. 


The findings and recommendations of the Com- 
mission should not be pored over by educators alone. 
If read, they will startle, and should arouse, the members 
of the professions, including our own. The very 
foundations of our freedom and our way of life have 
been neglected by our educational institutions and by 
those whom they send out into life. Most or many of 
the graduates of colleges have been and are absorbed 
completely in their own pursuits—their business, their 
homes, their golf and bridge. Fine young men of our 
profession, and of other callings, are often heard to say: 
“Of course I'd like to take part in public affairs and in 
the work of Bar Associations, but my practice takes just 
all of my time.” Rarely is this true; usually the men 
who say that do have wider margins of leisure and play 
than those who sacrifice their margins in order to fulfill 
public and professional responsibilities. 

The very prosperity, security and agreeable routines 
of life under our freedoms seem to produce a feeling 
that government is something like the weather—some- 
times good, sometimes bad, but nothing to do anything 
about or be concerned about, beyond complaining 
occasionally because of high taxes and the inroads of 
alien ideas. Primaries and elections are looked on as a 
game preserve for politicians; the selection of better 
judges and the improvement of the administration of 
justice are looked on as no doubt desirable but the 
average and law school graduate rarely thinks that he 
has been educated and equipped to help do anything 
about such objectives. Our young people are very 
conscious of the military obligations of their citizenship 
-far less so as to their civic obligations. Says the report 
of the Commission: 

As a rule the graduates of our schools and colleges have 
not been adequately prepared for the tasks of citizenship 
and have been apathetic about performing them. Not only 
general observation but statistical studies of the attitudes 
and activities of college graduates have revealed the low 
level of their civic knowledge and their participation in 
social action. Many of them were not only uninformed 
about national and world problems but were markedly 
reluctant to take part in social enterprises at any cost to 
themselves. For most of them, direct political activity was 


limited to marking the ballot on election day, and not all 
of them bothered to do even that. 
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Lawyers, Law Schools and the Public Service, com 
mented on by Reginald Heber Smith elsewhere in this 
issue, gives factual grounds for the same conclusion. 
Toward General Education and Fundamental Education 
(both published lately by the Macmillan Company) 
point the same warning. The Commission’s report says: 

Today, all are agreed, we need as never before to enlist 
all the abilities and energies we can command in the 
conduct of our common affairs. Today less than ever can 
we afford the social loss that occurs when educated men 
and women neglect their obligations as citizens and 
deliberately refrain from taking part in public affairs. 

To preserve everybody's right to life, liberty, and the 
pursuit of happiness, then, we need first to become aware 
of the fact that there is no longer room for isolationism 
in any successful life, personal or national. No man can 
live to himself alone, expecting to benefit from. social 
progress without contributing to it. 

The report states eleven purposes of general edu- 
cation; the first is: 

To develop for the regulation of one’s personal and 
civic life a code of behavior based on ethical principles 
consistent with democratic ideals. 

Volume I ends with this sentence: 

America’s strength at home and abroad in the years 
ahead will be determined in large measure by the quality 
and the effectiveness of the education it provides for its 
citizens. 

Perhaps as you have read or scanned the foregoing 
you have thought of it as involving some plaint o1 
censure of college and law school deans and teachers, 
or of young men and women who obtain education at 
public expense and then neglect the public obligations 
which it imposes. We suggest that the responsibility of 
each of us cannot be shifted to the colleges and law 
schools or to the young. Every law office and practicing 
lawyer should recognize and instill that all lawyers in 
their establishments have professional 
responsibilities which deserve and require a part ol 
their time and labors. Can any lawyer who does less 
consider that he fulfills in good faith the oath of fealty 
to our Constitution and laws which he took on ad- 
mission to practice in our Courts? 


civic and 
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= Where from Here? 


Here, as oriented in continuity by the author of Human 
Destiny, is between our humanly unknown beginning 
and our humanly unimaginable ending. Figured by 





Each month a member of the Journal's Advisory Board is asked 
to contribute an editorial signed by him. In this way we hope 
to be able to reflect the many facets of opinion, and the active 
interests, of lawyers, judges, and teachers of law, in all parts 
of the United States. The views expressed by each contributor 
are his own, and are not necessarily those of the Advisory 
Board or the Board of Editors. 
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, the book is relatively short; measured by subject 
ier, the book is unutterably long — millions of years, 
: the original gift to man of self-consciousness and 
will until the ultimate goal of man in universal 
sciousness and Divine will. The book is broad 
igh to view science and religion as two aspects Or 
two approaches to Entirety — deep and high enough to 
strcich from fossiled existence of the past toward cul- 
iured civilization of the future. The book is a powerful 
panorama of evolution, evolving out of the material 
into the spiritual. 

Human Destiny, written in 1947 (New York: Long- 
mans, Green & Co., $3.50, pages 289), by LeComte du 
Nouy, a Frenchman of recognized learning in mathe- 
matics, philosophy, biophysics and law, is idealistic as 
conceived, useful if applied. It is a book about the 
spiraling laws of life written to aid the potential leaders 
of men—those in front who should get neither dis- 
couraged in effort nor confused in direction nor selfish 
in purpose. It is at once a book on pleading and proce- 
dure, and on the substantive rights and obligations of 
is all en route to destiny. 

Hence it is a book to be read during our present 
racial gestation by every American lawyer who wonders 
or worries where we go from here. 

LANE SUMMERS 
Seattle, Washington. 
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Elsewhere in this issue we publish details of the 
interesting itinerary of the special train which will 
transport to or from the Pacific Northwest, or both, 
imany members who will attend the 1948 Annual Meet- 
ing in Seattle on September 6-9. Those who have ever 
made such a trip on an “ABA Special” will attest that 
it is a delightful experience, never to be forgotten. They 
are family trips. The friendships that are formed last 
lor life. Of course, many members will travel by other 
routes or means. Motor trips are being planned. The 
air lines will carry many to whom time is of the essence. 
Many members will go and return by their own routes 
and at times of their own choosing, in order to visit 
California or have more time to spend at resorts in 
Washington State or the Northwest. The important 
thing is to decide now that you will attend this great 
meeting, make your plans for yourself and family, and 
get your reservations without delay. 


* * * * * 

In the many thoughtful replies received from mem- 
bers of our Advisory Board upon the submission of the 
editorial in our December issue (page 1207), “Federal 
\ction as to Housing”, there was one paragraph which 
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we quote for consideration, because it states a point of 
view worth nailing to our masthead. We do not at 
present give you the writer’s name, because we prefer 
to let his ideas stand on their merits rather than the 
prestige of his personality. After stating that “I per- 
sonally want the federal government in business neither 
longer nor more”, he said: 

However, if the JouRNAL is to be more than a literary 
mausoleum for the biographies and reputations of dead 
jurists, more than a mere professional “house organ” for the 
analytical digest of leading cases and of legal technicalities, 
then the editorial entitled “Federal Action as to Housing” 
was properly published in its December issue—regardless of 
individual approval or disapproval of the particular legis- 
lation or the editorial implication. If the JouRNAL is to 
contribute to the sound solution of present problems per- 
plexing our nation in its domestic affairs and foreign rela- 
tions, it must realistically and courageously discuss such 
difficulties with controversial ways and means toward their 
remedy, for the purpose of stimulating and crystallizing 
the considered, composite conclusion of the Bar, ultimately 
to be reflected in educated public opinion and mature 
governmental policy. 

The Advisory Board by a vote of more than three to 
one, with nearly all of its members voting, approved the 
publication of the editorial, and advised also the publi- 
cation of Horace Russell’s reply to it, which was made 
the leading article in our February issue (page 89) , for 
the sake of presenting both sides of a vital question of 
legal policy and impacts on members of the profession. 


As this issue goes to press, there comes to our desk a 
book which cannot be reviewed adequately for this issue 
but deserves to be brought promptly to the attention of 
all of our readers, so that they may have the opportunity 
of obtaining it and enjoying it without delay. Professor 
Paul Sayre, of the College of Law of the State University 
of Iowa, has written The Life of Roscoe Pound, which 
the College of Law at Iowa City has published ($4.50) . 
It was “a labor of love” for the biographer, and so is 
a very human and readable product. Pound’s prodigious 
services to our Association and to the jurisprudence of 
America and the world are recounted; Pound’s whole 
life and achievements are put in a forward-looking 
perspective which should not be obscured or forgotten, 
in an era when many younger men affect a disdain for 
his solid contributions and try to picture him as a 
Cassandra-like “voice crying in the wilderness” against 
positivist innovations of the hour. Happy days when he 
chuckled and sang in our midst and struck valiant blows 
against arbitrary power and for thorough-going im- 
provements in the administration of justice are brought 
vividly back to mind by Professor Sayre’s felicitous nar- 
rative, which will be reviewed in our April issue. 

7 * * * * 


Under its Labor Government, Britain has three able 
lawyers directing economic policies—Prime Minister 
Attlee, Sir Stafford Cripps in direct charge, and Vis- 
count Jowitt, the Lord Chancellor and Cabinet member 
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as senior counsellor. 


For the menace of “inflation”, 
these lawyers devised and stated a simple formula of 


remedy: Because of the critical dangers confronting 
their country’s economy, they stated that there should 
be no further increases in wages, rents, interest rates, 
dividends, profits, etc. If patriotic general abstention 
was violated by increases in some instances, controls 
would be imposed as to those. Further price increases 
would be prevented by the controls; as to some items, a 
“roll-back” in prices was promised. Labor unions and 
others could and did protest; 4,000,000 members of 
trades unions had demands pending for further wage 
increases. Apparently, none of these got anywhere with 
a government which had set its face like flint against 
inflationary increases. It was all as simple as that, for 
trained lawyers who sought results rather than political 
maneuvering. 
* * * * * 

A sound and effective thing which any American 
lawyer can do to help save free governments in Conti- 
nental Europe and prevent those countries from becom- 
ing spring-boards for Communist infiltration and even- 
tual attack on the United States is participation in the 
campaign started by the New York World-Telegram to 
encourage the writing of letters, by folks in the United 
States, to relatives and friends in their native lands. 
False and undermining propaganda is being insistently 
spread in those countries, as to conditions and events 
in the United States. There is a great effectiveness in 
personal letters which tell of the American way of life, 
the economic opportunities, and the religious and po- 
litical liberties so much enjoyed here, and which assure 
that the American purpose is only to help restore the 
shattered economies and enable the re-building of free 
governments as bulwarks against evil tyrannies. Any 
lawyer doubtless has five to ten clients, perhaps more, 
who have relatives and friends in the beleaguered coun- 
tries. Letters to them, descriptive of our lives, activities 
and liberties here, may remove misunderstandings left 
by the war or spread by collectivist propaganda. They 
may be so worded as to invite questions based on the 
prevalent misrepresentations, and so open the door to 
further letters in refutation. Above all, they will pro- 
mote mightily the idea that American interest in Europe 
is not merely of our government in other governments, 
not merely of money or goods, but is of great numbers 
of our people for individual human beings in other 
lands and is expressed in friendly personal letters again 
to people who long were cut off from their American 
kinship by the war. The personal touch counts; to fight 
Soviet lies with an “avalanche of letters” could count 
for more than dollars. Almost any lawyer can pick 
five to ten clients and persuade them to write. 

* * * * * 

We were interested in Attorney General Tom C. 
Clark’s description, the other day before the Nixon 
Committee, of one of the principal difficulties confront- 
ing him and the FBI. There has been no great difficulty 
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in apprehending and taking into custody many alien 
Communists. Most of them are here in provable viola- 
tion of immigration laws; so there is no lack of grounds 
for their deportation, even aside from their work here 
for the foreign power they serve. Are these advocates 
of the blessings of Communism eager or willing to go 
back to the lands which spawned them—now mostly 
under Communist domination? Would they go to Rus. 
sia? No; they resist and delay deportation to any 
Communist country, by every means within their power. 
Will any Communist country or any other receive these 
apostles of freedom and a fuller life? No; no country, 
even their own, will take them. The United States has 
to hold them and provide for them indefinitely, long 
after their legal resistance to deportation has been 
overcome. Is there anyone in the United States who 
would like to go to Russia to live the rest of his life? II 
the opportunity were offered, how many millions of 
people would “jump at the chance” to get out of Poland, 
Bulgaria, Czechoslovakia, even Russia, and agree never 
to say a word for Communism if they were admitted to 
the capitalistic United States? 
* * * * * 


An animated and worthwhile volume that came to 
our desk a few days ago is the first of its kind that we 
have seen—a history of Baker Botts in World War II. 
Privately printed in attractive and durable format and 
privately circulated, it is a collection of narrative ac- 
counts of the service experiences of twenty-three men 
who were in the Armed Forces of the United States, 
from the Texas law firm which now is Baker, Botts, 
Andrews and Parish. The narrations cover virtually 
every branch of the services and every part of the earth 
in which the war was waged. They are surprisingly 
lively and readable—war experiences from the point of 
view of the lawyer temporarily turned soldier or sailor, 
not that of the professional soldier or war correspond- 
ent. Alfred H. Fulbright of the firm is attested as the 
“pusher” (an oil-field term for the foreman on a drilling 
job). A few of the authors are remembered names 
because of their fathers, Photographs of the twenty- 
three are with the text. Cursory reading has not dis- 
closed a dull page in the tome, which contains 662 
pages. Of course, the volume contains no account of the 
diligent and valuable services that were rendered to the 
war effort by others of the firm and staff who were not 
in uniform. The publication will be treasured as a most 
appropriate reminder of one law firm’s contribution to 
the Armed Forces of our country. 


* * * * * 


In the world-wide shock and sense of loss which fol- 
lowed the killing of Mohandas K. Gandhi by a Left 
Wing fanatic’s bullets on January 30, it seems unlikely 
that many Americans learned or heeded the fact that 
this great spiritual leader was an English-trained lawye! 
who achieved considerable success in his profession 
before a mounting sense of the injustices done to help- 
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less people led him to take the vow of poverty, don a 
loin cloth as characteristic garb of the impoverished, 
and devote his life to idealistic policies of non-violence 
which had practical consequences with which he could 
not cope and may yet drench his own land with blood 
and fill the world with terror. Born of well-to-do par- 
ents, Gandhi went to London at the age of 19 to study 
at University College. Called to the Bar by the Inner 
lcemple, he returned to india and practiced law a while 
in the Court of Bombay. In 1893, while in his twenty- 
third year, he went to South Africa on professional 
business, and stayed to practice law there. He did well 
in his profession and earned up to $15,000 a year. In- 
stances of oppression and discrimination stirred his soul, 
along with a growing mysticism derived chiefly from 
the Bible, the Koran, Count Leo Tolstoy of the Russian 
gentry, Henry G. Thoreau of our own Walden Pond. 
He began by giving legal assistance to people of his own 
land who had migrated to South Africa; later he gave up 
his Johannesburg practice, founded a Tolstoyan colony, 
and started his policy of civil disobedience as protest 
against injustice. Although he remained loyal to the 
British government during the Boer War and World 
War I, he taught his followers to refuse obedience to 
the laws but to suffer without resistance the resultant 
penalties. Returning to India after twenty-three years 
in South Africa, he aligned himself against every injus- 
tice done to his people but preached non-resistance to 
evil and strove for peace of the soul and perfection of 
the spirit as others contended for possessions and power. 
Much of his ethics and his concept of the dignity and 
worth of human beings came from the West—from 
Christianity and from Anglo-Saxon law. In his nego- 
tiations with the Viceroys and other emissaries of the 
British government, and in the drafting and criticism 
of the papers that led finally to the independence and 
partition of India, the skills he had learned at the Ba 
were manifest. No other lawyer in human history has 
influenced as profoundly the lives of as many people 
or unleashed as many violent forces which are the 


intithesis of his gospel of life and the soul. 
* * * * * 


Ihe Association of the Bar of the City of New York 
has rendered a service to the profession by itself publish- 
ing in bound-volume form the sixth annual Benjamin 
\. Cardozo memorial lecture before that Association 
this one delivered by Mr. Justice Felix Frankfurter on 
“Some Reflections on the Reading of Statutes”. The 
topic is one of the most important for lawyers today; 
in the Supreme Court, says the distinguished lecturer, 

ilmost every case has a statute at its heart or close to 
When this address was published first in the Co- 
lumbia Law Review, the JouRNAL brought it to our 
readers’ attention (33 A.B.A.J. 839; August, 1947) , com- 
mented on its pronouncements and significance, and 
idvised that “This article ought to be kept available in 
the files of every lawyer who thinks it likely that he will 
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have occasion to discuss before a Court the interpreta- 
tion and construction of statutes in the light of legisla- 
tive intent”. Re-reading in the present brochure con- 
firms that evaluation. A copy may be obtained for $1.50 
from the Association of the Bar, 42 West 44th Street, 
New York City. 

+ * « * * 

Mr. Justice Frankfurter declared that “the trouble- 
some phase of construction is the determination of the 
extent to which extraneous documentation and external 
circumstances may be allowed to infiltrate the text on 
the theory that they were part of it, written in ink 
discernible to the judicial eye”. He discusses instances 
of the modes of interpretation applied by Chief Justice 
White and by Justices Holmes, Brandeis and Cardozo, 
and gives particulars of the process of construction, as 
to the text, the context, and the “proliferation of pur- 
pose” (Judge Learned Hand’s phrase) , which Mr. Jus- 
tice Frankfurter describes as “the search for purpose”’ 
as to a statute, eschewing “legislative intent” and “in- 
tention”, as reflected in what Mr. Justice Holmes called 
“the vicissitudes of its passage”. Perfection, of legislative 
draftsmanship is seen by the distinguished lecturer 
to be “as unattainable as demonstrable correctness of 
judicial reading of the legislation’, but he submits that 
“fit legislation and fair adjudication are attainable”. 

* * * * * 

Periodically one or more newspapers in various cities 
carries an article which says that a local judge has re- 
leased an alleged criminal on his promise to enlist in 
the United States Army. This often is followed by an 
article initiated by an Army officer in the area, to the 
effect that the Army is not a penal or “reform” insti- 
tution and does not accept law breakers as recruits. So 
many incidents of this sort have arisen during the past 
year that the Army is concerned about the effects on 
enlistments and on community opinion about the Army. 
If members of the Bar and bench understand thorough- 
ly that the standard of character and education for 
Army recruits is high and should be maintained with 
the full cooperation of the bench, there would be few, 
if any, instances of releasing the guilty or probably 
guilty to Army enlistment. Lawyers and judges in each 
community should be able to cope with this problem. 


* * + * * 


The January issue of our highly respected contempo- 
rary, the Canadian Bar Review (Vol. XXVI—No. 1), 
marks the twenty-fifth anniversary of its founding. Its 


parent was and is the Canadian Bar Association, al- 


though “Association” does not appear in its title. The 
anniversary issue under the editorship of G. V. V. Nich- 
olls contains 361 pages of highly competent articles 
which discuss :he developments in the law of major 
subjects during the quarter-century—not the mere 
ninety-six pages to which an issue of the JOURNAL is 
limited. By coincidence the cover for the January issue 
of the Canadian Bar Review is in design, color, etc., 


March, 1948 © Vol. 34 221 















Editor to Readers 





strikingly like our own for the same month. The long 
and cooperative relationship between the Canadian 
Bar Association and the American Bar Association is 
narrated in E. H. Coleman’s chronicle of the Canadian 
Association. Lawyers of America may be interested in 


the following from Editor Nicholls’ prefatory statement: 
To us it seems that the chief function of a law journal 
is to provide a forum through which men can pass on to 
others their acquired knowledge, experience and humanity. 
The lawyer need not be overly modest about his place in 
society. Law is the keystone in the complicated arch that is 
the modern state. In the law, economics, sociology, medi- 
cine, psychiatry and most other branches of human knowl- 
edge have a common meeting place—a fact that places an 
almost intolerable burden on the lawyer. The frontiers 
of knowledge have been pushed back so rapidly that a 
single individual cannot master all the sciences with which 
the law is concerned, or even all the branches of the law 
itself. Law must be a synthesis of the wisdom of men of 
varying experiences in all its branches and in all the sci- 
ences. It is the function of the law journal among other 
agencies to focus that wisdom. . . 


The survey will show that the developments in Canadian 
law during the period have been many and useful. It may 
also leave the conviction that in several of its branches the 
law is ill-equipped to meet the needs of contemporary 
society. To the extent that this is so the legal profession 
must accept primary responsibility, for law is its business. 
Certainly no one is as qualified to work whatever reforms 
are needed as the lawyer, with his training in objective 
analysis and his peculiar combination of conservatism and 
initiative. Of its responsibilities and qualifications the legal 
profession is becoming increasingly aware... . 


* * * * * 


In order to help local organizations to obtain up to 
fifty copies of desired Department of State publications 
promptly, the Department has secured the cooperation 
of libraries and institutions in Boston, New York, 
Chicago, New Orleans, Denver and San Francisco in 
establishing Area Distribution Centers, to which re- 
quests may be made, directly or through cooperating 
libraries. 

a 2 - * 7 

To encourage the writing of poetry, James Patrick 
McGovern, of the District of Columbia Bar, member of 
our Association since 1913, has established the Mc- 


Govern Poetry Award in the American University. Two 
awards of $75 and $50 will be made at the Commence- 
ment on May 31, to students who have submitted the 
most meritorious verse when Norman Cousins, Editor of 
the Saturday Review of Literature, delivers the Com- 
mencement address. More than 4000 students are eli- 
gible to compete. President Paul F. Douglass has ap- 
pointed Mr. McGovern as honorary chairman of the 
Committee in charge of the award, with Professor Mer- 
ritt C. Batchelder, Chairman of the Division of Human- 
ities of the College of Arts and Sciences; Dr. Rudolph 
von Abele, Assistant Professor of American Literature in 
the School of Social Sciences and Public Affairs; and 
Dr. Elgin Groseclose, Washington novelist and alumnus 
of the University. Manuscripts have to be submitted to 
Dr. Von Abele not later than April 15. 


* * * * * 


Extraordinary sales have been achieved by Henry 
Hazlitt’s Will Dollars Save the World? (reviewed in 
34 A.B.A.J. 37; January, 1948). Rarely has a brochure 
on a controversial subject been so widely, eagerly cir- 
culated. A Senator of the United States Senate had, up 
to January 14, received eighteen copies, with earnest 
personal letters, from his constituents. A Congressman 
bought 500 copies to send to his constituents—an un- 
precedented reversal of the usual process. 


* * * * * 


The delays and difficulties which beset the publication 
of legal periodicals these days are instanced by the 
legend on a copy of the Maryland Law Review which 
comes to our desk: “June, 1944: Delayed Publication in 
August, 1947”. 

* * * * * 

To our great regret and embarrassment, a few copies 
of our February issue were bound up and mailed in a 
form which omitted thirty-two pages of contents—pages 
1 to 94 and 159 to 174. We have no way of knowing 
who received these few defective copies. If you did, 
please let us know; a complete copy will be sent you. 
Libraries and others who bind up and preserve their files 
of the JouRNAL are advised to check whether their copy 
for February is defective. . 


MANUSCRIPTS FOR THE JOURNAL 


® The Journal is glad to receive from Association members any manuscript, material, or suggestions of items, for 


consideration for publication. Preponderantly, our columns are filled with articles planned and solicited by members 
of the Board of Editors or Advisory Board or written by them; but each issue contains articles selected from those 


submitted to us by others. With our limited space, we can publish only a few of those submitted; but every article 


we receive is considered carefully by members of the Board of Editors unless for some reason it is plainly unsuited 
for our publication. Articles in excess of 3000 words including footnotes cannot ordinarily be considered; exceptions 


are sometimes made as to solicited contributions. “Letters to the Editors'’ of not more than 250 or 300 words on 
topics of interest to the professions are especially welcomed. The facts stated and views expressed in any article 


identified with an individual author are upon his responsibility. 


As the work of the Board of Editors is carried on by men who are widely separated in distance and busy in 


their own professional pursuits, time often elapses before a decision can be made as to whether a proffered article 
is acceptable and space can be made available for it. We cannot assure that submitted manuscripts not accepted 


will: be returned, although that may usually be done. 
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Orville James 


TAYLOR, JR. 





® This lawyer-leader in many pro- 
fessional and civic activities, mem- 
ber of our Association since 1915, 
was appointed in February as Special 
\ssistant to the Secretary of the 
\rmy, Brigadier-General Kenneth C. 
Royall, of North Carolina and our 
\ssociation. He left a few days later 
m a special mission to Berlin and 
the American Zone in Germany. 

PayLor was born in Sioux City, 
lowa, in 1885, and was graduated 
from the University of Chicago and 
Northwestern University Law School. 
He was admitted to the Bar in 1908, 
and has practiced law continually 
since, aside from interruptions for 
public service. In World War I 

‘was a major In the Army, overseas 

ith the 86th Division. In 1922 he 
served as a Special Assistant to the 
United States Attorney General, and 
in 1946 he was the Republican nomi- 
nee for United States Senator from 
Illinois. 

He is a member of the American, 
lllinois, and Chicago Bar Associa- 
tions, the American Branch of the 
International Law Association, the 
\merican Judicature Society, the 






Association of the Bar of the City of 
New York, the Chicago Law Insti- 
tute, the Legion of Honor, the Ameri- 
can Legion, the Alliance Francaise, 
and many other civic and patriotic 
organizations, and is Co-Chairman 
of the Citizens’ Commission for 
Universal Military Training. He is 
regarded as having outstanding ex- 
perience and qualifications for his 


assignment. 


John Edward 
HICKMAN 





® The new Chief Justice of the Su- 
preme Court of the State of Texas 
took office on January 7 by appoint- 
ment of Governor Beauford Jester, to 
Chief Justice 
who died on January |. Judge Hick- 


succeed Alexander, 
man’s elevation to be Chief Justice 
followed twenty-one years of con- 
tinuous service on the bench otf his 
State. 

Judge HickMaN was born at Lib- 
erty Hill, in Williamson County, 
Texas, in 1883, the son of a mer- 
chant who ran a general store. After 
being graduated from the local high 
school, Judge HickMAN entered the 
University of Texas in academic 
courses, to prepare himself for teach 
ing. After instructing in rural schools 
in Bell County, he became in 1906 
the principal of the high school at 
Lampasas, for two years, but resigned 
to go back to the University, from 
which he received his law degree in 
1910. While in law school, his ability 
and aptitude for the law were evi 
denced by his service as quiz master. 

During the next seventeen years 
he practiced law in Dublin and 
Breckenridge. In 1927 he became an 
Associate Justice of the Court of 
Civil Appeals at Eastland. A year 
later he was appointed as the Chief 





Justice of that Court, was elected in 
1928 and re-elected in 1934, and 
served in that capacity until 1935, 
when he was appointed a member of 
the Commission on Appeals to the 
Supreme Court of Texas. In 1943 he 
became the Presiding Judge of Sec- 
tion A of the Commission. A consti- 
tutional amendment adopted by 
the people of the State in 1945 in- 
creased the number of members of 
the Supreme Court from three to 
nine Justices; and the members of 
the Commission on Appeals were 
thereupon elevated to the Supreme 
Court. The new Chief ‘Justice lives 
in Austin and is a member of the 
State Bar of Texas and of the Board 
of Trustees of Southern Methodist 
University at Dallas. 






) 


x 


John Cornelius 
STENNIS 


® Regarded by his friends as a sound, 
“middle-of-the-road” lawyer and 
judge, this Mississippi member of 
since 1944 was 
successful in a special election and 
has taken the seat in the Senate of 
the United States, made vacant by 


our Association 


the death of the much discussed 
Senator Theodore G. Bilbo. 

Judge STENNIS was born in 1901 in 
rural Kemper County, Mississippi. 
In 1928 he was admitted to the Bai 
of Mississippi after being graduated 
from the University of Virginia Law 
School. He was elected to the State 
Legislature from Kemper County for 
the term 1928-1932, became District 
Attorney of the 16th Judicial District 
of the State in 1931, and was re- 
elected without opposition in 1935. 
He was appointed Circuit Judge of 
the 16th District in 1937 and was re- 
elected without opposition for three 
succeeding terms. STENNIS was serving 
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as a highly respected trial judge when 
he entered the race for the Senator- 
ship. His campaign attracted public 
approval and he defeated fou 
candidates, including two Congress- 
men of long service and national 
renown. 

He is a member of the Mississippi 
State Bar Association as well as of 
the American Bar Association. His 
“hobbies” have come chiefly from 
his interest in youth programs in his 
State, especially in the training of 
rural youth. He is the President of 
the Mississippi State 4-H Advisory 
Council. When he became a candi- 
date for State-wide office, a host of 
young men and women gave him 
enthusiastic support, as did many 


members of the Bar. 


Wallace Trevor 
HOLLIDAY 





® A lawyer who forsook active 
practice for business after he had 
achieved standing at the Ohio Bar 
has lately come to nation-wide attcn- 
tion through his diligent efforts as a 
leader in the United World Federal 
ists, Which is agitating incessantly for 
“world government now” and seems 
to be directing its crusade largely 
from Cleveland. His earnest articles 
in national magazines (e.g., “Out 
Final Choice”, in Reader’s Digest for 
January) have elicited widespread 
interest, and he has won many influ- 
ential Americans:to his view that 
“world government is absolutely es- 
sential to avoid catastrophe” and that 
“therefore it is possible”. Many who 
do not agree with him at all give him 
ungrudging respect for the sincerity 
and effectiveness of his public discus- 
sions of a great subject. 

Born in Cleveland in 1884, HotLtt- 
DAY first attended Western Reserve 


University, and was graduated from 


Cornell University in 1905 and from 
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the Harvard Law School in 1908. His 
practice of law in Cleveland led him 
to head the firm of Holliday, Gross- 
man and McAfee, and in 1917 to be- 
come general counsel for the Stand- 
ard Oil Company of Ohio, of which 
he became the president in 1928. In 
politics he is a Republican; in his 
community he is in many activities, 
and has lately been president of the 
Cleveland Chamber of Commerce. 
Although no longer practicing law, 
he has maintained his close friend- 
ships with many men of our profes- 
sion. 

“At present the United Nations is 
not constructed to do the job that 
needs doing,” says Holliday. “Let us 
recognize its shortcomings and try 
to correct them. While there is still 
time.” His method or route for chang- 
ing the United Nations into a “world 
government” despite a Russian “‘ve- 
to” appears to be essentially the 
‘emergency’ course broached in the 
JOURNAL for strengthening the United 
Nations Charter despite minority 
non-concurrence in amendment (‘If 
“Two Worlds’: What Can United 
Nations Do for Majority Action?” 
33 A.B.A.J. 756; August, 1947). 


Ruth 
HALE 





® “The first woman chancellor in 
the history of the United States”, 
whose useful career and interesting 
accession to office were chronicled in 
our March, 1947, issue (page 274), 
recently found herself swept out of 
office by the State Supreme Court's 
invalidation of the statute which had 
created the post and put her in it. 
The law creating a Pulaski County 
Second Division Chancery Court had 
been drafted and supported by the 
State and local Bar Associations. An 
incidental effect of the decision was 
to invalidate more than 1750 divorce 


decrees which she had granted since 
she took office on February 8, 1947. 
A petition for rehearing and brief 
signed by leading lawyers of Little 
Rock asked a holding that she was a 
de facto judge and that her divorce 
decrees were accordingly valid, but 
the Supreme Court refused to modify 
its ruling, 

The business of the Chancery 
Court in Pulaski County (Little 
Rock), which has jurisdiction of di- 
vorces and had only one chancellor, 
became so crowded that in 1943 Mrs. 
HALE was appointed as a master in 
chancery for divorce cases, in which 
capacity she heard all of the uncon- 
tested cases and made an excellent 
record. The chancellor had to sign 
all the decrees, and also to hear the 
contested cases. As the docket con- 
tinued nevertheless to be crowded, 
the 1947 legislature for this reason 
(as stated in the enactment) passed 
Act No. 2 to create a Second Division 
of the Court. The statute also named 
“the present master in chancery” as 
its chancellor until the next regulat 
election, when an incumbent would 
be elected, 

The Arkansas Constitution pro- 
vides for the appointment of judges 
and other State officers by the Gov- 
ernor, to fill vacancies until the next 
regular election. As the Act had a 
separability clause, many lawyers 
thought that under prior decisions 
of the State Supreme Court, only the 
part which in effect appointed the 
new Chancellor might be struck 
down and that the remainder of the 
Act would be sustained, with the re- 
sult that, 
Mrs. Hace in any event would be a 


under former decisions, 
de facto judge and her decrees valid. 
Ihe Court not only held her “ap- 
pointment” by the Legislature fot 
the interim period to be contrary to 
the Constitution and void, but also 
held that the Act was not separable, 
that she was not even a de facto 
judge, and that all divorce decrees 
granted by her were void. Three ol 
the seven judges dissented on the 
last point. 

Amendment No. 29 to the State 
Constitution provides that a judge 


and other State officers appointed 
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by the Governor to fill vacancies shall 
e ineligible to succeed themselves 
it the election after their terms ex- 
pire. The opinion of the majority in 


the Court in effect held that the nam- 
ing of Mrs. HALE by the Legislature 
was an attempt by a technicality to 


get around Amendment No. 29, so 
that (not having been appointed by 
the Governor) she could run for 
election; and that this really caused 
the Act to be passed in the form de- 
cided on and prevented it from being 
separable. 


Attorneys As Employees’ To Bargain 


Through A Labor Organization 


" The tendency to sweep _profes- 
sional employees, including lawyers, 
into the maw of “mass unionism”, 
as a part of rank-and-file employees 
or in a separate unit, is reflected 
again in the action of the NLRB in 
January in ordering a_ bargaining 
unit election of the attorneys em- 
ployed by the American Lumber- 
men’s Casualty Company of Illinois 
at its New York office. Ten or eleven 
lawyers were stated to be employed 
in the legal division of the office. 
They are headed by an attorney of 
record who assigns all the cases that 
are to be litigated. Although they 
use their own discretion at all stages 
of the pre-trial and trial work, they 
are governed generally by policies set 
forth by the employer. Their salaries 
were said to range from $1500 to 
$3000 a year; they take annual fixed 
vacations, and share other benefits 
accorded non-professional employees 
of the Company. 

It was pointed out, in vain, to the 
NLRB that these lawyers are officers 
of the Courts which admitted them 
to practice; that they are amenable 
and governed by the Canons of 
Professional Ethics; that they are 
fiduciaries of their employer and its 
clients; and that they are a part of 
their employer’s advisory and mana- 
gerial staff, albeit they are on the 
payrolls of the employer credit as- 
sociation. 

In this instance, a separate elec- 


toral unit of the lawyers in the em- 
ployer’s legal division was ordered. 
In other instances, attorneys in the 
law division of a corporation have 
been put into inclusive electoral and 
bargaining units with rank-and-file 
workers for representation by the 
without con- 
sulting the wishes of the lawyer-em- 


rank-and-file union, 
ployees. 

The NLRB’s chief reliance in the 
present case was on provisions of the 
Taft-Hartley Labor-Management Re- 
lations Act of 1947. Citing the House 
Conference Managers’ report and 
the Senate Labor Committee’s report 
on that Act, the Board pointed out 
that lawyers specifically were men- 
tioned in those reports as being with- 
in the law’s definition of “profes- 
sional employees”: 

That the attorneys have a statutory 
right to self-organization cannot be de- 
nied. If doubt even existed, it has 
been removed by the Labor-Manage- 
ment Relations Act of 1947, which 
defines ‘‘professional employees.” The 
legislative history of this Act clearly 
indicates that attorneys are included 
in this definition. 

The Report on the Conference 
Bill by Managers on the Part of the 
House said: 

The House bill did not contain any 
definition of the term “professional 
employee,” but Section 9 (f) (2) there- 
of gave professional personnel . . . an 
opportunity to exclude themselves 
from larger bargaining units in which 
it was proposed that they be included. 


Lawyers in the News 


There the matter stands, with 
the denial of the petition for rehear- 
ing. Chancellor HALE is out oi office 
and at least hundreds of persons who 
have remarried after obtaining de- 
crees of divorce in her Court are 


much concerned. 


The Senate amendment accorded a 
similar treatment to professional em- 
ployees and defined the term. This 
definition in general covers such per- 
sons as legal, engineering, scientific 
and medical personnel together with 
their junior professional 
The conference agreement contains 
the same definition of “professional 
employee” as that contained in the 
Senate amendment, and accords to this 
category the same treatment which 
was provided for them in Section 
9 (f) (3) of the House bill. (Italics sup- 
plied) 

The Senate 

Report stated, in part: 

Although there has been a trend in 
recent years for manufacturing cor- 
porations to employ many _profes- 
sional persons, including architects, 
engineers, scientists, lawyers, and 
nurses, no corresponding recognition 
was given by Congress to their special 
problems. (Italics supplied) 


assistants. 


Labor Committee's 


Perhaps the text of legislation 
should have been watched more 
closely by lawyers, in the Congress 
and outside it. The questions re- 
main: Should the relation of lawyers 
to their employers and clients, as 
well as to the Courts, be kept indi- 
vidual and personal? Is there impair- 
ment of the independent position 
and professional status of attorneys 
in the legal division of a corporation, 
if the rank-and-file union or a sep- 
arate labor organization is given the 
exclusive bargaining power as to 
their pay, their hours of work, and 
their working conditions? 
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TAPPAN GREGORY 





® Today, in contrast to recent leaden 
skies and heavy snows and rigorous 
cold, the sun is bright, the tempera 
ture moderate. ‘The curtains by the 
open window of my hotel room 
hardly stir in the still air. The 
streets of New York, far below, are 
comparatively quiet, for it is Sunday. 
Perhaps a vague, uncertain promise 
of Spring may be read in the por- 
tents. Possibly my imagination has 
taken charge, quickened by talk of 
fishing yesterday and the sight of a 
fine, mature bald eagle, so charac- 
teristic of the north country, soaring 
in the sky, over the Merrimack 
River. 

Anyway, my thoughts are far away 
from the Organized Bar. They fly 
off to the trees, the streams, the lakes 
of the big woods. I shall not try to 
recall them from this phenomenon 
quite yet. For it is only through the 
medium of this page that many ol 
us may consort together in the 
atmosphere of health-giving and soul 
satisfying relaxation. 


It is not too early to begin to think 


of nights in the open under th 
stars, warmed by the camp snap 
ping close by, soothed by the murmun 
ola distant wa | lulied by 


mutterings of a great horned owl, 


attentive to the call of a distant loon 


or the singing of coyotes near at 


hand. Then, for awhil wel 


oblivion, until the first light 


1 


fish, to hunt, to drive the canoes, on 


portage, 01 explore—or rest and plan. 


My hunting is unorthodox. I can 


summons us to eager preparation to 
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enjoy all the stimulating phases of 
the chase except the final kill. My 
Weapons are cameras instead of fire 
arms. For my kind of “shooting” 
there is no closed season, no bag 


limit, no forbidden ground. All 
creatures of the wild, however great 
or small are “game” to the camera. 

Ihe set-camera when set and kept 
in order will function day or night, 
rain or shine, winter or summer. 
When an animal takes the bait o 
presses against the trip wire across 
his trail or steps on a buried tread, 
then the open electric circuit is 
closed, and synchronized shutter and 
flash bulb work together. 

First, however, his ways must be 


known, his tracks and trails recog 




























nized, his home and the signs of its 
occupancy familiar to the hunter, his 
food habits an old story. 

Once, in the fall, black bears were 
plentiful near the log cabins where 
we stayed. There had been a com 
plete failure of the berry crop and 
the bears were hungry. A mother, 
shepherding three small cubs, stopped 
only long enough to stand straight 
on her hind feet for a brief look and 
a moment’s wait for the last of he: 
offspring, before disappearing in the 
woods with no more noise than a cat 

\nother old one accompanied by 
two little ones, did not hesitate. She 
showed no concern when one of thx 
youngsters shinned up a tree a few 
feet and hung there for a moment 
peering at us with ludicrous ex 
pression. Interfere with a_ bear's 
feeding and it is a different stor) 

No regular trails being 
followed by our quarry that Fall 
difficulties. It 


were 


This added to ow 
required that we bring them to ou 
bait, placed where they might 
reasonably be expected to attend. 

We selected a spot on the sand 
inland lake 


beach of an where 


tracks had been seen; a deer “run” 
on the top of the bank of a clear 
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tream flowing through the woods 
0 empty into Lake Superior; the 
cdge of a clearing which had once 
been the site of a 
cabin long since destroyed by fire, 


homesteader’s 


ind, finally, an old slashing not far 
rom the shore of another small lake. 

Bears love molasses. We burned 
nolasses at the site and poured it 
on bread each time a set was baited. 
Vagrant breezes carried the delec- 
table aroma of our delicacy in the 
directions dictated by chance. The 
noses of the game were keen, their 
sense of smell highly developed and 
the animals travelled no little dis- 
tance to find the molasses. 

Patience is always at a premium 


in camera trapping. We were not 


dealing with park animals. So we had 
to wait several nights without results 
and each ensuing day disclosed the 
bait untouched unless a wandering 
deer had sampled it. Deer are wont 
to nose into everything and taste 
most edibles. 

At length fresh bear tracks in the 
sand lay before our eyes as we 
approached the set on the beach. 
We could see a pile of sand before 
we were close enough to read the 
signs. The bulb had burned, the 
shutter was tripped and a great hole 
showed where the bear had licked 
and dug to salvage every possible 
drop of the heavy, viscous sweet. We 
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knew then that a trophy of sorts 
rested in the camera. 

\s it turned out, this first shot 
recorded a fine big individual in 
profile. 

Then our other baits were found 
and soon visitors were entertained 
every two or three nights at one set 
or another. 

Sometimes more than one set were 
visited the same night and not in- 
frequently the bears arrived during 
daylight hours. 

One evening near sundown two 
little cubs came in tandem to the 
bait on the beach. One appeared to 
be the leader, bold and confident, 
difident and_ timid, 
reluctant to crowd in and risk an 


the other 


argument with his brother (or 
sister) . 

[Too soon our time was up, and 
we returned to the grind and grime 
of the city with thirteen acceptable 
pictures. 

During vacation days in the woods 
in the last thirty odd years, when 
the cameras were set, it was always 
where bears might pass. Two good 
pictures were secured in 1915 and 
not another until 1941 and then no 
more until 1945. That is what makes 
the camera hunt so fascinating. 
Sometimes the best shot is the first 
of a series, as was the case with the 
timber wolves in the swamps of 
Louisiana. Sometimes the wait is 
long as it was when sixteen days and 
nights passed before we flashed our 
first mountain lion in the mountains 
of old Mexico. 

So it goes. 


April 9—Deadline for Receipt of Nominating Petitions for State Delegates 

April 22—First Date for Submission of other Nominating Petitions for Officers 
of the Association, Chairman of the House of Delegates and Four Members of 
the Board of Governors 

May 17-19--Meeting of the Board of Governors, Mayflower Hotel, Washing- 


ton, D. C. 


May 22—Deadline for Receipt of other Nominating Petitions 


June 1—Deadline for Receipt of Ballots for State Delegates 


June 4—Meeting of Board of Elections to Count Ballots and Announce Results 
of Voting for State Delegates 


September 6-9—71st Annual Meeting of the Association, Seattle, Washington 
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Tue GREAT REHEARSAL: 
THE STORY OF THE MAKING 
AND RATIFYING OF THE CON- 
STITUTION OF THE UNITED 
STATES. By Carl Van Doren. New 
York: Viking Press. 1948. $3.75. Pages 
xil, 336. 

According to the advertisements, 
Carl Van Doren’s new book has been 
the subject of several highly lauda- 
tory reviews. Stringfellow Barr writes 
of it as a “simple, vivid, fast-moving 
narrative, told in the light of our 
own current problem”; Clifton Fadi- 
man thinks it worthy of a Nobel 
Prize; and the publishers hail it as 
“by all odds the most significant book 
Carl Van Doren has ever written”. 
My own impression is that such en- 
comiums are excessive. 

Parts of The Great Rehearsal, nota- 
bly those dealing with the ratifica- 
tion of the Constitution, make lively 
reading; but the major portion of 
the book is a not-very-enlightening 
chronological digest of the debates 
and diversions of the Constitutional 
Convention. The events of a single 
day, significant and trivial alike, are 
pieced together and set apart from 
those of every other day; and the ar- 
bitrary compartments preclude the 
emergence of any meaningful over- 
all pattern. 

Since the significance of the book 
lies neither in its artistry nor in any 
new contribution to our knowledge 
of constitutional origins, the expla- 
nation of the critical acclaim is prob- 
ably to be found in the contention, 
implicit in the title and explicit in 
the preface, that the American ex- 
a valid 
precedent, although not a detailed 


perience in 1787 ofters 
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pattern, for World Union in 1948. 
Somewhat surprisingly, however, the 
author, after inviting the comparison, 
makes no extended attempt to prove 
the parallel or to provide the reader 
with the information needed to draw 
conclusions for himself. For example, 
some treatment of historical anteced- 
ents and, at a minimum, of the Arti- 
cles of Confederation would seem 
essential to any understanding of the 
American Union; but Mr. Van Dor- 
en’s account begins only with “‘the 
bright, noisy afternoon of Sunday, 
May 13, 1787,” when Washington 
arrived in Philadelphia. There is no 
sustained analysis of the forces which 
molded the Constitution or of the 
political, social, economic, and intel- 
lectual context within which it devel- 
oped; there is no comprehensive ef- 
fort to explain the motives of its 
friends and opponents. 

Inevitably, then, the picture is 
overly simple. The supporters of the 
Constitution, with few exceptions, 
are disinterested, reasonable, wise, 
and far-sighted patriots. Their ad- 
versaries are narrow-minded, stub- 
born, ignorant, or ambitious. These 
adversaries, of course, were responsi- 
ble for the addition of a Bill of 
Rights which the reasonable and far- 
sighted statesmen thought unneces- 
sary; but Mr. Van Doren apparently 
feels that any praise for the opposi- 
tion or questioning of the motives of 
certain supporters of the Constitu- 
tion would detract from the merit of 
the document itself. Thus he pre- 
sents a strangely distorted version of 
the economic interpretation of the 
Constitution and, without troubling 
to refute it, attacks its authors as 


“enemies or censurers” of the Consti- 
Yet the Founding Fathers 
would scarcely have deserved their 


tution. 


reputation for political astuteness if 
they had not appealed to selfish in- 
terests as well as to abstract reason; 
and the world of 1948, which is con- 
spicuous neither for reasonableness 
nor for generosity, would derive lit- 
tle encouragement from a_ union 
achieved exclusively by paragons. 

I emphasize Mr. Van Doren’s un- 
willingness to look searchingly at 
such matters, because it seems to me 
to account in part for a fundamental 
weakness in his reasoning, as well as 
in that of other advocates of world 
federalism. By neglecting basic eco- 
nomic, political, and_ intellectual 
forces, he is able to limit himself to 
the more or less mechanical prob- 
lems of how to give representation 
to both large and small states or how 
to divide powers between national 
and local governments. It is then 
possible to argue quite logically that 
these are questions which any world 
government must also solve and that 
the American situation in 1787 ‘was, 
++» Much 
like that of the sovereign states of 
the United Nations in 1948.” If Mr. 
Van Doren had studied the neglected 
factors, he would, of course, have had 
to compile a much longer list of re- 
spects in which they differed. 

The American experience may 
prove invaluable in helping to over- 
come the not inconsiderable mechani- 
cal difficulties of world organization. 
But the mechanical difficulties are 
not the chief problem. When Mr. 
Van Doren writes that “it is impossi- 
ble to read the story of the making 
and ratifying of the Constitution of 
the United States without finding 
there all the arguments in favor of a 
general government for the United 
Nations, as well as all the arguments 
now raised in opposition to it”, he 
overlooks the profound differences 
in political and economic interest, 
in form of government, and in way 
of life which divide the world’s ma- 
jor powers and which have divided 


in any number of respects . 
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ranks of the Federal Unionists 
mselves. In solving such conflicts, 
Founding Fathers can offer us 
le guidance. It is only during the 
nstitutional Convention’s debates 
slavery that one seems to hear an 
echo of the bitterly hostile and un- 
compromising pronunciamentos of 
Lake Success; and the way in which 
the slavery issue was finally solved is 
not a happy augury for us today. 

It seems to the present reviewer that 
we shall begin to have fertile think- 
ing on the subject of international 
peace when writers subordinate their 
preoccupation with constitutional 
machinery and terminology to a far 
more difficult task: the study of the 
ssential character of the conflicting 
forces and interests, and the devising 
if methods of common action which, 
inlike the acceptance of a common 
vovernment, will not require the 
surrender of those fundamentally 
different political and economic prin- 
ciples which the United States and 
Russia are determined to maintain. 

Joun C. RANNEY 


Smith College 
Northampton, Massachusetts 


Owens OF THE UNION. By 
{llan Nevins. New York: Charles 
Scribner’s Sons. 1947. $10.00. (2 vols.) 
Pages x, 593, 590. 

\ constantly recurring oratorical 
cliche is “the verdict of history” or 
sometimes, if the speaker or writer 
seeks exactitude, “the judgment of 
history”. However, the verdict is al- 
ways likely to be set aside, and the 
judgment is never final. Additional 
lacts transpire, the passage of time 
permits a more objective approach, 
terminal results become more ap- 
parent, and each generation has its 
own point of view. 

Some or all of these considerations 
no doubt motivated Professor Nevins 
In setting out to re-write American 
history for the period from 1847 to 
I861. That was the era where the 
conflict the North 
South overshadowed all else. Its his- 
tory has been written and rewritten 

but mostly by New Englanders (as 


between and 


is true of all American history), the 


prestige of whose names and whose 
unimpeachable scholarship did not 
prevent them from seeing that the 
South got the worst of it. The few 
Southerners who had ventured into 
the They 
were not well known; many were not 


field were less effective. 


erudite scholars; they were less skill- 
ful propagandists and more _ vehe- 
ment partisans. Then there was slav- 
ery. The stars in their courses fought 
for its extinction. In the modern 
mind there is an almost conclusive 
presumption against the motives of 
those who condoned it. 

To hold the balance true, Profes- 
sor Nevins set for himself a difficult 
task in rewriting the story of the 
fourteen years immediately preced- 
ing the War Between the States. His 
first two volumes, which come down 
to 1857,1 have Scrib- 


ner’s $10,000 prize. Without having 


won for him 
read the efforts of other competitors 
one is inclined to endorse the award. 
No more unbiased history of the 
period has been written.2 Perhaps 
one reason is that Professor Nevins 
submitted himself to the charm of 
influence which 


the South—an no 


native-born son and no outlander 
who has been subjected to it even 
escapes. 

Any people should be happy to 
have as a historian one who, in re- 
counting his labors, writes of them 
as does the 
South: “But the happiest of his mem- 


ories have to do with the South 


Professor Nevins of 


The sedate dignity of the old resi- 
dential streets of Raleigh and Nash- 
ville; the classic grace of the capitol 
at Montgomery, its marble pillars 
gleaming amid noble trees; the leg- 
endary atmosphere which quivers in 
the sunshine of Savannah’s statued 
squares and melts in the tones of 
Charleston’s bells; the contrast 
Old World and New in the streets 
that look out over the crescent river 


of 


at New Orleans; the haughtiness of 
the Natchez mansions and the breezy 
independence of Austin—all this of- 
fers a timeless beguilement.” (Page 
vii, Vol. I.) 

And for the historian more 
“But in prolonged 
Southern sojourn, it would be an in- 


im- 


portant: any 
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sensitive visitor who did not catch in 
the multitudinous accents of the re- 
gion an insistent overtone: the over- 
tone of a grim indictment. At every 
turn the traveller sees some physical 
wreckage left by the sweeping hurri- 
cane of the greatest of the world’s 
civil wars. On every side he finds 
some reminder of ardent hopes 
blighted and rising enterprises cut 
down. In newspaper items and social 
converse he catches glimpses of cul- 
tural and spiritual losses still felt . . . 
To attentive hearers the Civil War, 
if we listen for a deeper chord than 
its clangor and fanfare, speaks an 
undying reproach. In part the indict- 
ment is simply of man’s fate: 


The Sinister Spirit sneered, “It had 


to be”; 
But still the Spirit of Pity whispered, 
“Why?” (page vii, Vol. I). 
The quotation expresses Professor 
Nevins’ theme: The Civil War was 
avoidable and not in Seward’s phrase 
“an irrepressible conflict’. 

Professor Nevins quotes and ad- 
heres to the dictum of John Richard 
Green that “political history, to be 
intelligible and just, must be based 
on social history in its largest sense’’; 
in consequence he paints on a broad 
canvas. The social and cultural life 
of the North, of the plantations of 
the Old South, of the frontier, is not 
merely sketched in but is a carefully 
detailed panoramic background for 
the central story. Nor is there undue 
concentration upon any single facet 
of political history. Such subjects as 
feminism, the 
ward expansion, are adequately 
treated. The Presidents of the era 
are realistically portrayed: “Zachary 
wrong-headed; 


immigration, west- 


Taylor, stubbornly 
Franklin Pierce, impulsively erratic; 
James Buchanan, timidly fumbling”. 
Even such scarcely discernible trends 
as executive leadership are not neg- 
lected. 


Over all hovers, however, the 


1. A third volume will bring the story to 1861. 

2 For a historian has to be treated as a wit- 
ness, and not believed unless his sincerity is estab- 
shed . For us then the estimate of authorities, 
the weighing of testimony, is more meritorious 
than the potential discovery of new matter."’ The 
Study of History, by Lord Acton (page 42). 


March, 1948 * Vol. 34 229 


7 








17 





“Books for Lawyers” 





brooding and menacing omnipres 
ence of slavery. Professor Nevins 
points out in detail how, but he 
leaves to his readers to infer why, 
slavery brought on the fratricidal 
conflict. For one reader the facts sup- 
already 


plied support conclusions 


arrived at. Slavery was an anachro 
nism in the modern civilized world. 
Eventually there was bound to be an 
irresistible demand for its extinction. 
In any civilized nation in which con 
ditions were fairly uniform, that de 
mand would have been acceded to 
on an equitable basis and without 
the necessity of resort to violent 
methods. Although conditions in the 
States 
from uniform, there is little doubt 


original thirteen were far 
that, if the Union had been confined 
have been 
peaceable emancipation within two 
Revolution. 
The concensus of the members of 
the Constitutional Convention was 
that as soon as it was practicable slav- 
ery should be abolished. There its 
most vigorous and unrelenting oppo- 


to them, there would 


generations after the 


nent was George Mason of Virginia. 
The delegates from South Carolina 
were the only ones who voiced any 
real opposition; for it was without 
enthusiasm that Georgia followed the 
leadership of South Carolina. 

Then Fate took a hand. In the 
North natural causes such as climatic 
conditions and industrial expansion 
not only rendered slavery unprofit- 
able but almost extinguished it. In 
the South the opening of the “cotton 
empire” seemed to point to slave la- 
bor as a source of fabulous wealth. 
The men of the North found that it 
was better and also easier—as Mark 
Twain later put it in an aphorism— 
to tell others how-to be good than to 
be good themselves. Southerners en- 
visaged no difficulty in justifying an 
institution that provided—so my 
father and my grandparents often 
told me—an exceedingly pleasant 
way of life. Moreover, even the most 
liberal Southerners could see no solu- 
tion for the racial problem that 
would be posed by complete emanci- 
pation. 

Thus the lines were drawn with a 
lunatic fringe on both sides. On the 
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one side were the fanatic, William 
Lloyd Garrison, and John Brown, 
sadistic and partly insane. On the 


other were the rabble-rousing Yan-° 


cey and the intransigent Jefferson 
Davis. If Charles Sumner was a cul- 
tured bigot and William H. Seward 
was a scheming politician, John C. 
Calhoun was a disembodied intellect, 
uninfluenced by the realities of mod- 
ern life. 

There was blame enough for all. 
\s Professor Nevins writes: “The 
consequence of these tworefusals—the 
refusal of Southerners to treat slav- 
ery aS a progressive and evolution- 
ary system, leading by regular grada- 
tions to freedom, and the refusal of 
Northerners to acknowledge that in 
equity they must share the heavy 
burdens of racial readjustment—was 
to place slavery in a position where 
it became more and more perilous to 
the body politic . . . Year by year a 
violent solution of the problem be- 
came more probable. The North was 
quite as much at fault as the South.” 
(Page 533, Vol. I). 

It was a time for moderation, but 
few statesmen were endowed with 
that quality. Stephen A. Douglas and 
Thomas Hart Benton had it in some 
desree; Henry Clay and Daniel Web- 
ster exemplified it. If their advice 
had been followed there would have 
been no war. Emerson wrote: 


Heartily know, 
When half-gods go, 
The gods arrive. 


In this era the reverse was true. The 
mantle of neither Webster nor Clay 
fell on any Elisha. 

If there is any lesson in the history 
of the period of which Professor 
Nevins writes, it is the value of mod- 
eration. For us of today this is not an 
abstract lesson. The racial problem, 
which enlightened Southerners fore- 
saw would follow emancipation, is 
still with us. It is more than a racial 
problem; it is the problem of readjust- 
ing a caste system. It cannot be solved 
by administrative pronouncements 
or Supreme Court decisions based 
upon abstract conceptions as to civil 
rights. The solution must be found 
in gradualism and tolerance. In any 


region the effectual protection of the 
rights of a minority must be based 
upon the acquiescence of the ma- 
jority. The flaunting of the rights 
of a minority merely retards that 
acquiescence. 

The Abolitionists by their insist 
ence upon immediate emancipation 
brought about a bloody catastrophe; 
their spiritual heirs have inherited 
their intolerance of opposing ideas, 
both indefensible and 
We need not anticipate so serious a 


defensible. 


consequence in order to wish to pre- 
vent another avoidable conflict.* 

WALTER P. ARMSTRONG 
Memphis, Tennessee 


A NATIONAL POLICY FOR 
THE OIL INDUSTRY. By Eugene 
V. Rostow. New Haven, Connecti- 
cut: Yale University Press. January 
27, 1948. $2.50. Pages xvi, 173. 

This is the first publication in a 
series of Studies in National Policy, 
resulting from an inter-departmental 
program of research 
Yale University in 1946, under the 
auspices of members of the Law 
School Faculty and the Department 
of Economics and Political Science. 
The author is a Professor of Law 
and a member of the Graduate Fac- 
ulty of Economics; the Editorial 
Committee has members from both 
faculties. The volume does not pur- 
port to express the views of the Uni- 
versity, the Department, the Law 
School, or either Faculty. 

The book has been severely at- 
tacked as tantamount to advocacy 
of national socialism for the oil in- 
dustry. To this reviewer, criticism 
on that ground seems to be unwar- 
ranted and unfair. The premise is 
that the oil industry is monopolistic 
“to an important extent”, and the 
polemic purpose appears to me to be 
“trust-busting” and extensions of 
federal bureaucratic control, not 
socialization as an intended objec- 
tive. It is true that the treatise seeks 
the use of federal judicial power to 
change drastically various basic prac- 


organized at 





3. Cf. James Bryce’s Study of American History 
(pages 66-67); Cf. A Study of History, by Arnold 
J. Toynbee (page 281); A History of the South 
The South During Reconstruction, 1865-1877 (Vol. 
8), by E. Merton Coulter, passim. 
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s of the oil industry as an in- 
ice of the free-enterprise system 
wivate capital regulated but not 
aged by government. The par- 
ilar industry and the pro-ration- 

policies of State Commissions 
the instant target; the advocated 
gram would seem to apply as 
|| to any industry in which major 
ts have attained size and a close 
lowing of each others’ price ranges 
| changes has become a character 

of the competitions for quality 
sales and use. 
Che perils may be argued to be 


| for volume of 


erent in an attempt by academi- 
ins to make and publish formid- 
factual and legal studies and 
formulate programs, without hav 
had extensive business experi- 
ce themselves or having enlisted 
assistance and experience of men 
hose “know how” gives them a 
ictical angle as to how innovations 
vk out. It may even be main- 
ined that a carrying out of the 
advocated program would destroy 
incentives and efficiencies to an ex- 
tent that a governmental taking- 
ver would or might become neces- 
But we should guard against 
disposition to dismiss considered 
proposals for change by merely label- 
ing them socialistic or Communistic. 
[here appears to me to be sufficient 
nd sound arguments against the 
particular proposals and their prob- 
ible consequences, without leveling 
epithets against legal scholars whom 
| would expect to find aligned against 
socialism as well as Communism, 
wherever the issue is joined. No 
doubt the authors sincerely think 
they are aiding the preservation of 
the private enterprise system, not its 
destruction. 
Professor Rostow and his associates 
wish to have twenty major companies 
the oil industry broken down into 
le pieces and placed under drastic 
mtrol by federal agencies at every 
p. Size is the grievous offense. 
hen our government had to have 
iximum efficiency and results in 
in wartime, it did no such thing 
this book proposes. On the con- 
iry, the government turned to the 


z companies and counseled them 


which 
would have been illegal if done in 


to work together in ways 
peacetime for the benefit of private 
consumers. Yet for the critical era 
ahead which is neither peace nor 
war—a period in which it is reported 
that the United States is using about 
ten per cent more petroleum, gaso- 
line, oil, etc., than at the top in the 
war years, and is getting the produc- 
tion and distribution from the oil 
industry as at present organized— 
this “study” 
that 
Ihe key to an effectively competi- 
tive reform of the petroleum industry 
is therefore 


principally concludes 


the separation of the 
major companies into separate units 
controlling their four chief functions: 


Production, transportation, refining 


and distribution and the further hori- 
zontal division of some of the units 
which would survive a vertical dis- 
solution. of the great companies. 


In considerable part, the book 
seems to be a legal brief and factual 
assembly, or a bid, for the starting 
of a new and more sweeping suit 
by the Department of Justice—of 
course, the suit that had been started 
was suspended during the war, be- 
cause the government could not then 
afford to destroy or impair concerns 
that were so vital to the war effort. 
Rostow argues that in a new suit, 
the government need not prove con- 
spiracy, overt acts, even communica- 
tions between competitors. “Under 
the tobacco case” (decided by the 
Supreme Court in 1947), he says, 
“the economic fact of monopoly is 
very close to being legal proof of 
The 


are the power to assert a degree of 


monopoly. decisive elements 
control over price and output in 
the market as a whole and the power 
to discourage potential competi- 
tion.” And again “Against the back- 
eround of these cases, an action 
against the major oil companies as 
a monopoly, as well as a combination 
in restraint of trade, should not face 
insuperable obstacles”. 

If “compulsory unitization of the 
oil fields” could be forced by a Ce- 
cree directed by the Supreme Court, 
would not a federal agency with a 
swarm of employees have to be put 


in control? The author’s premise 
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carries him naturally to sharp at- 
tacks on the prorationing policies 
of State Commissions. “Compulsory 
operation of all fields as units of 
production” would be set up instead. 
If the disintegration of the oil in- 
dustry made it impossible or difficult 
to get new capital for needed expan- 
sions, would not the federal treasury 
have to be available? 

Statistically and market-wise, the 
study contains fruits of much re- 
search, but the assembly seems 
characteristic 
(American phenomenon is that the 


hardly objective. A 


funds for this publication were pro 
vided by the Carnegie Corporation 
and the Ganson Goodyear Depew 
Memorial Fund at Yale. 


was done in 


The work 
buildings and with 
facilities bestowed by captains of 
private enterprise such as John W. 
Sterling and Edward Harkness. The 
issuance of such a study under such 
auspices has been criticized, but I 
The 


benefactions of men who were ex- 


cannot go along with that. 


emplars of the capitalistic system 
It is 
doubtless true that in subsequent 


were given “without strings”. 


generations the monies once looked 
on as “entrenched wealth” are used 
at times to advocate reconstructions 
of the economic system which made 
such accumulations possible. I doubt 
if collectivism in any country has 
shown a like tolerance of research 
and publication directed against it- 
self, but a hobbling of the inde- 
pendence and freedom of the scholar- 
ship of the studies made under 
grants-in-aid from endowments 
would be repugnant to the spirit of 
free enterprise, no matter how much 
one may disagree with the product 
of untrammeled academic inquiry 
in particular instances. 


W. L. R. 


Eu SAL DEL REY. By Walace 
Hawkins. Austin, Texas: Texas State 
Historical Association. 1947. $5.00. 


Pages 68. 


A most entertaining and attractive 
volume has been written by a leader 
of the Texas Bar (Dallas) to describe 
the role which a salt lake played in 
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Texas history and particularly in the 


momentous action of the State Con- 
stitutional Convention of 1866 in re- 
linquishing all minerals to the own- 
ers of land according to the American 
or common law concept, thereby dis- 
carding the Spanish or Mexican min- 
ing system which treated minerals as 
apart from land and not subject to 
private ownership. The 1866 amend- 
ment was so identified with the lake 
that the Convention’s clerk con- 
fusedly endorsed on the document the 
title “El Sal del Rey/Fixing title to”. 
The consequences of this constitu- 
tional choice between ancient and 
rival theories of law and government 
have been incalculable as to the de- 
velopment of the vast resources of 
the State and the wealth of its people. 
What if all oil and gas had belonged 
to the State; 

Typographically, the brochure is 
a masterpiece of the art and craft 
its dust jacket shows a Land Patent 
of the Republic of Texas, the color 
reproductions of maps and docu- 
ments supplement the author's charm 
of style. As a contribution to the his- 
tory of Texas mineral law it will be 
read and enjoyed by those who are 
so fortunate as to have access to a 


COpy. 


Law IN ACTION. Edited by 
Amicus Curiae. New York: Crown 
Publishers. November, 1947. $3.00. 
Pages xiv, 498. 

The law is a field which the an- 
thologists have hitherto overlooked. 
rhis is surprising; an excellent col- 
lection could be made of courtroom 
scenes. Unfortunately the present 
volume fails to do its subject justice. 

Purportedly “An Anthology of 
Law in Literature”, it is not confined 
to imaginative trials. The standard 
examples are present: Bardell against 
Pickwick, The Devil and Daniel 
Webster, one each of the Judge 
Priest and Mr. Tutt stories. Then 
there are selections less well known, 
such as those from Cervantes, Rabe- 
lais and Arthur Koestler. There are 
semi-fictional 


accounts of actual 


trials—Galileo’s before the Inquisi- 
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tion, that of John Brown, and Ma- 
caulay’s bitter description of Sir 
George Jeffreys, Chief Justice of the 
Court of King’s Bench. Also included 
are narratives of notorious cases, not 
dealing exclusively with Court pro- 
ceedings, such as Alexander Wooll- 
cott’s of the Archer-Shee case (also 
the subject of the current play, The 
Winslow Boy) and Stewart Hol- 
brook’s of Professor John Webster's 
extra-curricular activities at Harvard. 
And in 
actual Court opinion in the book is 


lonely dignity, the only 


Judge Woolsey’s decision in the 
United States District Court in New 
York lifting the ban on James Joyce's 
Ulysses. 

The anthologist has excluded all 
dramatic or poetic works. By doing 
so he limited his field unnecessarily. 
Surely there was room for at least 
one of the great trial scenes from 
Shakespeare; and it seems that the 
trial of Joan of Arc, in either Ber- 
nard Shaw’s or Maxwell Anderson's 
more recent version, should find a 
place. Others which would be ex- 
pected are also missing. Where is 
Plato’s Apology? And if Alexande: 
Woollcott, why not Edmund Pear- 
son? The attraction of an anthology 
is that it leaves the reader with the 
feeling that he could make a better 
one, 

The publisher says on the jacket 
that “Dean Pound’s introduction is 
probably the most notable item in 
the book”; for once the publisher is 
right. The Dean contributes a tiny 
sample of his almost limitless store of 
information on everything even re- 
motely connected with the law, and 
embellishes it in his usual witty style. 

The anthology closes with The 
Trial of the Knave of Hearts, from 
Alice in Wonderland, It is a scene 
which every lawyer should read 
periodically, if only to remind him 
that no matter how seriously he may 
take his profession, to the laymen it 
often appears to be no more than a 
meaningless jumble of jargon, tech- 
nicalities and wasted motion. And 
sometimes the layman is right. 


WALTER P. ARMSTRONG, Jr. 


Memphis, Tennessee 
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ALIENS 
mmigration Act of 1917—Interpre- 
ation of “Sentenced More Than Once” 
*" Fong Haw Tan v. Phelan, 92 L. 
d. Adv. Ops. 331; 68 Sup. Ct. Rep. 
174; 16 U. S. Law Week 4136. (No. 
‘70, decided February 2, 1948). 

Che Immigration Act of 1917 pro- 

ides that an alien “who is sentenced 
nore than once” to imprisonment 
tor a term of one year or more be- 
ause of conviction in this country 
tor a crime involving moral turpi- 
tude committed after his entry shall 
be deported. Petitioner was con- 
victed of each of two murders, 
charged in the same indictment to 
have been committed on or about 
the same date, was given a life im- 
prisonment sentence for each mur- 
der, but was sentenced by one judg- 
He was later paroled and 
taken into custody by the Immigra- 
tion Service under a warrant for de- 
portation. He then petitioned for 
a writ of habeas corpus. The district 
court and the circuit court of appeals 
denied the writ. 

Noting the variety of extensive 
inter-circuit statutory interpretation 
on the point, the Court unanimously 
reversed and, in an opinion by Mr. 
Justice DoucLas, holds that the Act 
intended to effect the deportation of 
‘repeaters’ — persons who commit a 
crime and are sentenced, and then 
commit another and are sentenced 
igain. A. 

The case was argued by Lambert 
O'Donnell for Fong Haw Tan and 
y Beatrice Rosenberg for Phelan. 


COMMERCE 


Application of State’s Civil Rights Act 
to Carrier in Foreign Commerce Con- 
stitutional 

®" Bob-Lo Excursion Company v. 
Michigan, 92 L. ed. Adv. Ops. 339; 
68 Sup. Ct. Rep. 358; 16 U. S. Law 
Week 4128. (No. 374, decided Feb 
ruary 2, 1948). 


ment. 





Homire 


Reviews in this issue by James L. 
and Richard B. Allen 
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Bob-Lo owns in fee Bois Blanc 
Island, a part of the Provirce of 
Ontario, Canada, and uses it as an 
amusement area to which persons are 
transported by ships, also owned by 
Bob-Lo, and returned on the same 
day. The company complies with 
customs, immigration, navigation 
and other regulations of both the 
United States and Canadian govern 
ments, and provides the only access 
to the island. Following refusal to 
honor a Negro’s ticket, the company 
was convicted of violatian of the 
Michigan Civil Rights Act. The 
Michigan Supreme Court affirmed. 

On appeal to the United States 
Supreme Court only the question of 
whether the commerce clause for- 
bade application of the Michigan 
Statute to the company was argued. 
The Court affirmed the conviction. 

The majority opinion, rendered 
by Mr. Justice RUTLEDGE, concedes 
that the company’s operations are 
in foreign commerce, but points out 
the long-settled doctrine that the 
power of Congress under the com- 
merce clause does not exclude all 
regulation by states. Here the Court 
finds a segment of foreign commerce 
having a “special local interest” to 
Michigan, an island insulated in a 
commercial and social sense from 
foreign commerce because the Bob- 
Lo Company provides the only ac- 
cess to it. Mr. Justice RUTLEDGE says 
there is nothing inconsistent with 
the Michigan statute and federal 
policy or Canadian policy, and that 
there is no “undue burden” on for- 
eign commerce. 

Mr. Justice DoucLas concurred 
separately because he thought the 
controlling principle in the case 
“cuts deeper” than indicated in the 
majority opinion. In his approach 
there is no “regulation” in the szat- 
ute, but only exercise of the state’s 
police power to enforce upon a car- 
rier his common law duty. There is 
no possibility that Congress may 
prescribe conflicting laws, he _ re- 





marks, since Congress has no power 
to “create different classes of citizen- 
ship according to color”. 

In a dissenting opinion, Mr. Jus- 
tice JACKSON, joined by the CHiErF 
Justice, criticizes the decision for 
admitting that the commerce is for- 
eign, but subjecting it to state police 
power “on the ground that it is not 
very foreign”. He declares that, un- 
der the law previously laid down by 
the Court, the failure of Congress to 
act with respect to racial discrimina- 
tion in foreign commerce should not 
expose it to local rules, regardless of 
the policy involved in the particular 
regulation. A. 

The case was argued by Wilson 
W. Mills for Bob-Lo and Edmund 
E. Shepherd for Michigan. 


CONSTITUTIONAL LAW 


Fifth and Sixth Amendments—Due 
Process Denied Where Lawyer-Agent 
of FBI Erroneously Advised Accused 
Not Furnished With Counsel 
= von Moltke v. Gillies, 92 L. ed. 
Adv. Ops. 286; 68 Sup. Ct. Rep. 316; 
16 U. S. Law Week 4098. (No. 73, 
decided January 19, 1948). 
Petitioner von Moltke contended 
that her conviction in a federal court 
for conspiracy to violate the Espion- 
age Act of 1917 was invalid because 
(1) she was deceived by federal of- 
ficers into a plea of guilty, in viola- 
tion of the due process clause of the 
Fifth Amendment, and (2) that she 
did not understandingly waive bene 
fit of counsel nor was provided with 
counsel, as required by the Sixth 
Amendment. As to the first point, 
four of the justices thought that the 
evidence showed that Mrs. von Molt- 
ke had extended conversations with 
FBI lawyer-agents between her ar- 
raignment and trial and that one of 
them advised her erroneously as to 
the law of conspiracy. Although the 


1. The alleged advice was that if a person 
associates, however innocently, with others who 
violate the law, he is nevertheless guilty of a 
conspiracy. As Mr. Justice Frankfurter remarked, 
the law “‘is precisely to the contrary’’. 
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agent could not remember this, he 
did not deny it, but testified “it is 
quite possible Mrs. von Moltke’s 
memory is better than mine . ss 
In apparent reliance upon this ad- 
vice,] she pleaded guilty and the 
judge permitted her to sign a waive! 
of counsel. As to petitioner’s second 
contention, the record indicated that 
she had had court-appointed counsel 
for “two or three minutes” at the 
time of her arraignment and counsel 
appointed solely for the purpose of 
attempting a withdrawal of her plea 
of guilty, but that otherwise she had 
had no counsel although the arraign- 
ing district judge had promised it 
to her. 

The district court dismissed her 
application for a writ of habeas cor- 
pus and the Sixth Circuit Court of 
\ppeals affirmed, with one judge 
dissenting. 

The Supreme Court reversed and 
remanded to the district court with 
instructions that it hold further hear- 
ings and make explicit findings as to 
the advice given Mrs. von Moltke 
and her understanding of the effect 
of her plea of guilty and waiver of 
counsel. There was no majority 
opinion. 

In an opinion announcing the 
judgment of the Court, Mr. Justice 
BLack, joined by Mr. Justice Douc- 
LAs, Mr. Justice MurpHy and Mr. 
Justice RUTLEDGE, emphasizes the 
constitutional guaranty of counsel, 
the necessity that counsel be “de- 
voted solely to the interests of his 
client’, and the duty of a federal 
judge to protect a defendant’s con- 
stitutional rights and to scrutinize 
closely a waiver of counsel and plea 
of guilty. 

Mr. Justice FRANKFURTER, in a 
separate concurring Opinion joined 
in by Mr. Justice JACKson, deemed 
“controlling” the petitioner’s alle- 
gation that she was advised by the 
FBI agent, and felt the case should 
be remanded to the district judge 
for a specific finding of fact on that 
point. 

Mr. Justice Burton, the CHIFF 
Justice and Mr. Justice REED con- 
curring, dissented on the ground 
that petitioner had not proved her 
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allegations and that the district 

judge’s appraisal of the “living 
record” was entitled to reliance. 
A. 

The case was argued by G. Leslie 

Field for Mrs. von Moltke and Fred- 


erick Bernays Wiener for Gillies. 


Fourteenth Amendment—Accused May 
Challenge Conviction on Alleged In- 
voluntary Confession Although Also 
Testifying Confession Was Not in 
Fact Made 


® Lee v. Mississippi, 92 L. ed. Adv. 
Ops. 315; 68 Sup. Ct. Rep. 300; 16 
U. S. Law Week 4091. (No. 91, de- 
cided January 19, 1948). 

The “crucial element” in peti- 
tioner Lee’s conviction for assault 
with intent to rape was the admis- 
sion, over objection, of his alleged 
oral confession. The Mississippi 
Supreme Court affirmed the convic- 
tion, but later, upon the hearing of 
Lee’s suggestion of error, found that 
he had testified that he did not in 
fact make a confession and overruled 
the suggestion on the ground that 
“one accused of a crime cannot be 
heard to say that he did not make 
a confession at all, and at the same 
time contend that an alleged con- 
fession was made under the induce- 
ment of fear’’. 

In a unanimous opinion by Mr. 
Justice MurpHy the Court reversed. 
The opinion holds that, assuming 
that Lee testified that he in fact 
made no confession, he was not 
estopped to assert that the confes- 
sion was involuntary and that his 
constitutional guaranty of due proc- 
ess of law was thus violated. The 
case was remanded so that the state 
court could definitely state its view 
on the constitutional point. A. 

The case was argued by Forrest 
B. Jackson for Lee and by Richard 
Olney Arrington for Mississippi. 


Equal Protection Clause—California 
Alien Land Law—Invalidity of Pre- 
sumption of Evasion 


® Oyama v. California, 92 L. ed. 
Adv. Ops. 257; 68 Sup. Ct. Rep. 269; 
16 U. S. Law Week 4108. (No. 44, 
decided January 19, 1948). 

Here a challenge is sustained to 





the constitutionality of a portion of 
the California Alien Land law, as 
applied to an escheat of agricultural 
land. One petitioner is Fred Oyama, 
a minor citizen of the United States, 
in whose name title was taken. The 
other was his father and guardian, 
a Japanese citizen not eligible for 
naturalization and hence ineligible 
to own agricultural land in Cali- 
fornia. The portion of the statute 
challenged as unconstitutional is 
that part which creates a presump- 
tion of intent to evade the penalty 
of escheat whenever an_ ineligible 
alien pays the consideration for 
transfer to a citizen or eligible alien. 
The California Supreme Court sus- 
tained the presumption. 

On certiorari, the Supreme Court 
reversed. The Cnier Justice de 
livered the opinion of the Court, 
which bases its reversal on a viola- 
tion of the equal protection clause, 
for the reason that the state has dis- 
criminated against the son, solely 
because of his parents’ country of 
origin, and there is absent the com- 
pelling justification which would be 
needed to sustain discrimination of 
that nature. The Court, in reaching 
its conclusion, assumed for purposes 
of argument, the validity of the law 
forbidding ownership by ineligible 
aliens. 

Two separate concurring opinions 
were delivered, one by Mr. Justice 
Brack, in which Mr. Justice Douc- 
LAs concurred, and the other by Mr. 
Justice Murpuy, with whom Mr. 
Justice RUTLEDGE joined. The con- 
curring opinions would have stricken 
down the statute as unconstitutional. 

Iwo separate dissents were also 
delivered, one by Mr. Justice REED 
in which Mr. Justice BuRTON joined; 
the other by Mr. Justice JACKSON. 
The dissents urge the logical diffi- 
culties involved in striking down the 
validity of the presumption of in- 
tent to evade the law, and yet assum- 
ing the validity of provisions pro- 
hibiting ownership by __ ineligible 
aliens. H. 

The case was argued by A. L. 
Wirin and Dean G. Acheson for 
Oyama and by Everett W. Mattoon 
and Duane J. Carnes for California. 
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CRIMES 


Confessions—Facts Held to Show 
Confession Involuntary and Its Ad- 
nission Violation of Fourteenth 
Amendment 
® Haley v. Ohio, 92 L. ed. Adv. Ops. 
239; 68 Sup. Ct. Rep. 302; 16 U.S. 
Law Week 4081. (No. 51, decided 
January 12, 1948). 

Petitioner Haley, a_ 15-year-old 
Negro boy, was convicted for murder 
»ver his objection that the admission 


of his confession, alleged to be in- 


voluntary, violated the Fourteenth 
\mendment. The 
»btained after five hours of sustained 


confession was 


juestioning by relays of police. No 
friend or counsel of the accused was 
present. At no time was he advised 
if his right to counsel, or apparently 
of his right to remain silent, although 
the confession began with a recital 
that he had been informed of his 
‘constitutional rights”. A newspaper 
photographer took his picture im- 
mediately after the confession was 
signed, and he was then held incom- 
municado for three days, after which 
time he was taken before a magis- 
trate. During this period a lawyer 
retained by the accused’s mother was 
twice refused permission to see him, 
and his mother was not allowed to 
see him until five days after the 
confession.! 

The trial court admitted the con- 
fession, after a preliminary hearing 
as to its voluntary character, and 
instructed the jury to disregard it if 
they found it involuntary. The Ohio 
Supreme Court dismissed an appeal, 
and the Court, on certiorari, reversed 
the conviction. There was no ma- 
jority opinion. 

Mr. Justice DouGLas, joined by 
Biack, Mr. Justice 
Murpuy and Mr. Justice RUTLEDGE, 
felt that the “ 
hours he was grilled, the duration of 


Mr. Justice 
age of petitioner, the 


the quizzing, the fact that he had no 
friend or counsel to advise him, the 
callous attitude of the police towards 
his rights combine to convince us 
that this was a confession wrung 


1. These facts were uncontroverted. Accused's 
testimony that he was beaten was sharply 
contested and the Court did not consider this 


n its decision. 
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from a child by means which the law 
should not sanction”. To the argu- 
ment that what happened after the 
confession was signed was not ger- 
mane to determination of the volun- 
tary or involuntary character of the 
confession itself, Mr. Justice DouGLAs 
stated that these facts showed “such 
a callous attitude” that the Court 
was “compelled” to take with a 
“grain of salt” the “apologia” for 
the five-hour questioning. 

Mr. Justice 
curred in a separate opinion em- 


FRANKFURTER- Con- 


phasizing that the Court’s reversal 
involved a “delicate exercise of 
power” and that essentially it was a 
“psychological judgment that reflects 
deep, even if inarticulate, feelings 
of our society”’. 

The dissenting opinion, delivered 
by Mr. Justice Burton, and con- 
curred in by the Cuter Justice, Mr. 
Rerp and Mr. 
JAckKsoN, stated that under the trial 


Justice Justice 


judge’s instruction the issue was 
largely one of credibility of wit- 
nesses, and that under the rule of 
Lisenba v. California, 314 U S. 219, 
the Court should “accept the deter- 
mination of the triers of fact, unless 
it is so lacking in support in the 
evidence that to give it effect would 
work that fundamental unfairness 
which is at war with due process”. 
He said the Court was not justified 
in finding such a lack in this case. 
A. 
The case was argued by Edgar W. 
Jones for Haley and by W. Bernard 
Rodgers and D. Deane McLaughlin 
for Ohio. 


Where State Statute Seems Vague, 
Conviction of Conspiracy Vacated and 
Cause Remanded for State’s Interpre- 
tation of Statute 


® Musser v. Utah, 92 L. ed. Adv. 
Ops. . . .; 68 Sup. Ct. Rep. 397; 16 
U. S. Law Week 4151. (No. 60, de- 


cided February 9, 1948). 
Appellants were convicted under 
an information charging conspiring 
t» counsel, advise ard _ practice 
polygamous or plural marriage in 
violation of a Utah statute defining 
conspiracy “to commit any act in- 
jurious to the public health, the 


public morals or to trade and 
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commerce or for the perversion or 
obstruction of justice or the due ad- 
They 
sought review of afhrmance of their 


ministration of the laws. . 


conviction by the Supreme Court of 
Utah on the ground that they were 
convicted in 
Fourteenth 


violation of the 
Amendment, but on 
argument in the Supreme Court of 
the United States inquiries from the 
bench suggested that the statute, be- 
ing criminal, might fail for vagueness 
and indefiniteness—a question which 
had not been specifically assigned by 
appellants. 

Consequently, the Court, in an 
opinion by Mr. Justice JACKSON, 
vacated the judgment and remanded 
the cause to the Utah Supreme Court 
so that it might state what the stat- 
ute means and the extent to which 
its provisions may be limited by 
other acts. He remarked that those 
questions were inherent in the ap- 
peal and were not presented to or 
considered by the Utah court. 

Mr. Justice BLack concurred in 
the result. 

Mr. Justice RUTLEDGE, joined by 
Mr. Justice Doucias and Mr. Justice 
Murpny, dissented on the ground 
the state court, even if further con- 
struction might remove ground for 
reversal for vagueness, had so con- 
strued the statute as to provide for 
no distinction between “advocacy” 
and “incitement” to violate the law. 
Since the jury returned: a general 
verdict, Mr. Justice RuTLEDGE felt 
that it was impossible to determine 
whether appellants were convicted 
on the ground that they conspired 
merely to advocate polygamy or that 
they conspired with the intention 
of inciting particular and immediate 
violations of the law and whether 
their freedom of speech had been 
thus proscribed. He would have re- 
versed the judgment. A. 

Ihe case was argued by Claude T. 
Barnes for Musser and by Zar E. 
Hayes and Calvin L. 
Utah. 


Rampton for 


Sentence—Federal Escape Act 
® United States v. Brown, 92 L. ed. 
Adv. Ops. 333; 68 Sup. Ct. Rep. 376; 
16 U.S. Law Week 4125. (No. 100, 
decided February 2, 1948). 
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The respondent was under three 
consecutive sentences for one year, 
two years, and two years, respec- 
While serving the first, he 
this he 


tively. 
attempted to escape. For 
was charged with violation of 
the Federal Escape Act and, plead- 
ing guilty, was sentenced for an ad- 
ditional five years, the term “to be- 
gin at the expiration of any sentence 
he is now serving, or to be served 
which was imposed prior to this 
date Respondent contended 
that the escape should have been 
for a term beginning at the expira- 
tion of the one-year term. 

Ihe Supreme Court, in an opinion 
by Mr. Justice RUTLEDGE, rules that 
the Act, in view of its history and 
purpose, is to be construed so as to 
provide additional punishment for 
any escape or attempt to escape and 
not leave these offenses to go pun- 
ished or unpunished in the discre- 
tion of the district courts and that 
the sentence was therefore correct. 

Mr. Justice BLack and Mr. Justice 
DouGLas dissented without written 
opinion. H. 

The case was argued by Robert 
W. Ginnane for the United States 
and by Elmo B. Hunter for Brown. 


DRUGS AND DRUGGISTS 


Federal Food, Drug and Cosmetics Act 
of 1938—Misbranding of Drugs 
® United States v. Sullivan, 92 L. 
ed. Adv. Ops. 305; 68 Sup. Ct. Rep. 
331; 16 U. S. Law Week 4092. (No. 
121, decided January 19, 1948). 
Sullivan was convicted of a charge 
of misbranding sulfathiazole while 
held for sale after shipment in inter- 
state commerce, in violation of Sec- 
tion 301 (k) of the Act. A drug is 
defined as misbranded “unless its 
labeling bears (1) adequate direc- 
tions for use, and (2) such adequate 
warning against use . . . dangerous 
to health, or against unsafe dosage 
. as are necessary for the protec- 
tion of users”. A dealer in Georgia 
received a consignment of bottles 
from Chicago, each containing 1000 
sulfathiazole tablets. These bottles 
were branded in conformity with the 
Act. The consignee sold one bottle 
to Sullivan, a druggist of Columbus, 


236 American Bar Association Journal 


Georgia, who resold at retail in con- 
tainers marked “sulfathiazole”, but 
not marked with the directions and 
warning required by the Act. Sul- 
livan was convicted in a_ federal 
court, but the Circuit Court of Ap- 
peals reversed, holding that the Act 
applied “only to the holding for the 
first sale by the importer after inter- 
state shipment”. 

On certiorari, the Supreme Court 
reversed. Mr. Justice BLack de- 
livered the opinion of the Court, in 
which Section 301 (k) is construed 
to include removing the drug to an 
inadequately labeled box and then 
selling it in that container. A con- 
tention that the Act goes beyond 
the powers delegated by the com- 
merce clause is rejected. 

Mr: Justice RUTLEDGE delivered a 
concurring opinion. 

Mr. Justice FRANKFURTER delivered 
a dissent in which Mr. Justice REED 
and Mr. Justice JACKSON joined. 

H. 

The case was argued by Robert 
L.. Stern for the United States and 
by Robert M. Arnold and J. Madden 
Hatcher for Sullivan. 


FEDERAL STATUTES 
Soldiers’ and Sailors’ Civil Relief Act 
of 1940—Extension of Tax Sale 
Redemption Period 
=" le Maistre v. Leffers, 92 L. ed. 
Adv. Ops. 328; 68 Sup. Ct. Rep. 371; 
16 U. S. Law Week 4135. (No. 362, 
decided February 2, 1948) . 

In this case the Court, in an opin- 
ion by Mr. Justice DouGLas, con- 
strues the Soldiers’ and Sailors’ Civil 
Relief Act favorably to the conten- 
tion of one whose real property was 
sold for delinquent taxes, while he 
was in the Navy. The Act, Section 
205, provides that “in computing 
any period now or hereafter pro- 
vided by any law for the redemption 
of real property sold or forfeited to 
enforce any obligation, tax or assess- 
ment”, no portion of the period of 
military service after October 6, 
1942, shall be included. The con- 
tentions raised as to the application 
of the Act were: (1) Section 205 
applies only where state law pro- 
vides for transfer of title to the pur- 
chaser, subject to defeasance by re- 


demption, whereas here title passes 
only on issue of a deed which ends 
the period of redemption; and (2) 
Section 205 is limited by Section 500 
to land “owned and occupied for 
dwelling, professional, business, o1 
agricultural purposes”, and the land 
here was not shown to be so owned 
and occupied. Both contentions 
were rejected, and the decision of the 
Supreme Court of Florida, support. 
ing the second contention, was re- 
versed. H. 

The case was argued by W. B. 
Shelby Chrichlow and Dewey A. Dye 
for Le Maistre and by J. A. Franklin 
for Leffers. 


SHIPPING 


Jones Act—Proof of Negligence—Ap- 
plicability of Doctrine of Res Ipsa 
Loquitur 

® Johnson v. United States, 92 L. ed. 
Adv. Ops. 323; 68 Sup. Ct. Rep. 367; 
16 U. S. Law Week 4157. (No. 138, 
decided February 9, 1948). 

The Court was called upon to de- 
cide whether the doctrine of res ipsa 
loquitur applied to an injury to a 
seaman, suing by a libel in personam 
under the Jones Act, caused by the 
apparent negligence of a fellow sea- 
man in dropping a block. Testimony 
of the assumed negligent seaman was 
not adduced, although it appeared 
that his deposition had been taken. 
The District Court found negligence. 

The Court held, in an opinion by 
Mr. Justice Douctas, that on the 
basis of petitioner’s uncontradicted 
testimony, a case for the application 
of the doctrine was made out. Mr. 
Justice DoucLas remarked that un- 
der the latter statute the Court was 
compelled to go no higher in the 
“management hierarchy” to find neg- 
ligence than a fellow servant. The 
Circuit Court of Appeals for the 
Ninth Circuit was therefore reversed, 
but its denial of petitioner’s claim 
for maintenance and cure was 
affirmed. 

Mr. Justice FRANKFURTER dissented, 
joined by Mr. Justice Jackson and 
Mr. Justice BuRTON. A. 

The case was argued by Silas B. 
Axtell and David A. Fall for Johnson 
and by Samuel D. Slade for the 
United States. 
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Civil Service . . Loyalty . . Loyalty Re- 
view Board’s regulations governing its 
activities and those of the loyalty 
boards of departments, agencies and 
the Civil Service Commission. 

® Code of Federal Regulations, Tit. 
), Ch. II, Pts. 200, 210, 220, 230 (13 
Fed. Reg. 253, as corrected 13 Fed. 
Reg. 308). 

Pursuant to Executive Order 9835, 
ihe Loyalty Review Board published 
in the Federal Register of January 
20, 1948, a general statement and 
regulations governing the organiza- 
tion and procedures of the Loyalty 
Review Board, the loyalty boards of 
lepartments and agencies, and the 
regional loyalty boards of the Civil 
Service Commission. It is stated that 
in order that maximum protection 
might be afforded to the United States 
igainst Infiltration of disloyal per- 
sons into the ranks of its employees, 
the Loyalty Review Board was ap- 
pointed to supervise all inquiries 
nto the loyalty of government em- 
ployees and applicants for employ 
nent. It is pointed out, however, 
that advocacy of change in the form 
of government or the economic sys- 
tem of the United States, or both, is 
not disloyalty, unless that advocacy 
is coupled with the advocacy or ap- 
proval, either singly or in concert 
vith others, of the use of unconstitu- 
tional means to effect such change. 
[he probative value of evidence of 

mbership, affiliation with or sym- 
pathetic association with any of the 
organizations designated by the At- 
torney General as totalitarian, fas- 





FDITOR’s NOTE: The omission of a ci- 
tation to United States Law Week 
or to the appropriate official or un- 
oficial reports in any instance does 
not mean that the subject matter has 
not been digested or reported in 
those publications. 





cist, communist, or subversive, is to 
be fairly evaluated only after deter- 
mining the organization’s character, 
the period, nature and duration of 
the association, whether the em- 
ployee or applicant was aware of 
the subversive character of the or- 
ganization at the time of such asso 
ciation, and the nature of his activi 


ties in that connection. 


The statement covers the organi- 
zation and scope of the 
operations. They include the Board's 
authority and responsibility to re- 


Board’s 


view loyalty decisions and to act on 
appeals in 
departments and agencies and in the 
regional boards of the Civil Service 
Commission; to make necessary rules 


cases arising in the 


and regulations relating to employee 
loyalty; to advise all departments 
and agencies on loyalty problems and 
to coordinate their policies and pro- 
cedures in that regard; to disseminate 
information pertinent to the loyalty 
program; and to make reports and 
submit recommendations to the Civil 
The Board's 
decisions are advisory but it is stated 


Service Commission. 
that the President expects uniform- 
ity and if it is to be attained it is 
necessary that the heads of agencies 
follow the recommendations of the 
Board in all cases. 

The standard for the refusal of 
employment or the removal from 
employment in a department or 
agency on loyalty grounds is to be 
that reasonable grounds exist for 
belief that the person involved is 
disloyal to the United States govern- 
ment. The charges must set forth in 
factual detail the facts and circurn- 
stances relating thereto so far as 
security considerations will permit, 
and the determining body must take 
into consideration the fact that the 
person against whom the charges are 


made may have been handicapped 
in his defense by the nondisclosure 
to him of confidential information 
or by the lack of opportunity to 
cross-examine persons constituting 
such sources of information. 

The Board also sets forth its or- 
ganizational and policy directives 
to the departments and agencies, as 
well as to the regional boards of 
the “Civil Service Commission. 

. Hatch Political Activi- 
. person who actively cam- 


Civil Service . 
ties Act . 
paigns against candidate violates Act 
though action done individually and 
not under party auspices, nor for or 
against party .. § 8 (b), Administra- 
tive Procedure Act, applied. 


=" In re Tinstman, No. 
January 21, 1948. 
During the 1944 national political 
campaign and while Deputy Secre- 
tary of the Pennsylvania Health De- 
partment, Tinstman mailed a circu- 
lar published by a Republican com- 
entitled ‘“Anti-Veteran 
Record of Candidate Roosevelt” to 
1500 or 2000 veterans. The circular 
was mimeo- 


mittee and 


accompanied by a 
graphed letter which was composed 
and signed by Tinstman and which 
requested the recipient to read the 
circular and act accordingly. Subse- 
quently, Tinstman was charged with 
violating §12(a) of the Hatch Act 
in that he took an active part in 
political management and in a politi- 
cal campaign. He contended, inter 
alia, that since he was not working 
under the auspices, for the success 
of, or against any political party, he 
was not engaging in political man- 
agement or in a political campaign. 

Assuming the argument’s premise 
to be true, although stating that it 
“would be quite credulous in believ- 
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ing that 


no element of partisan 
political interest entered into the 
activity”, the Commission neverthe 
less held that 


§ 12(a) who campaigns actively for 


a person subject to 


or against a party’s candidate vio- 
lates the statute though he does so 
individually and independently. It 
found that Tinstman’s action was a 
carefully executed effort on an ex- 
tensive scale to influence the voting 
of a large segment of the electorate 
of Pennsylvania through leaders in 
veterans’ organizations whose names 
had been carefully selected. The de- 
fense that his motive was to furthe1 
the interest of veterans was held un 
substantial, the Commission point- 
ing out that it would be just as good 
a defense to say, “I was not cam- 
paigning for a party, but for the 


benefit of business and industry”. 

In compliance with §8 (b) of the 
Administrative Procedure Act which 
provides that, prior to agency re- 
view of recommended decisions of 
subordinate officers, the parties shall 
be afforded a reasonable opportunity 
to submit for consideration proposed 
findings and conclusions, exceptions 
to the recommended decisions, and 
the reasons therefor, the parties had 
been given such an opportunity but 
had been told that no position taken 
by them in their original briefs 
would be deemed waived by failure 
to reassert it by way of “exceptions” 
or “proposed findings and conclu- 
sions”. The Commission approved 


this procedure. 


Courts . . statute conferring jurisdiction 
upon U. §S. District Courts in civil ac- 
tions between citizens of the District 
of Columbia and those of states held 
unconstitutional 


® Central States Cooperatives, Inc., 
v. Watson Bros. Transportation Co., 
Inc., C.C.A. 7th, December 12, 1947, 
Major, C.]. 

Plaintiff, a citizen of the District 
of Columbia, sued defendant, a citi- 
zen of Nebraska, in the Chicago 
Court. Defendant re- 
moved the case to the United States 
District Court for the Northern Dis- 
trict of 


Municipal 


Illinois. Subsequently, de- 


fendant appealed from an adverse 
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judgment entered upon a jury ver- 
dict and raised for the first time a 
question as to the jurisdiction of the 
District Court. Defendant contended 
that 54 Stat. 143 (1940), insofar as 
it amended 28 USC §41(1) to confer 
jurisdiction upon the United States 
district courts over civil actions be- 
District of 
Columbia and those of states, was 


tween citizens of the 
unconstitutional. 

The Court declared that this pre 
cise question had never been passed 
upon by a federal appellate court, 
although the district courts of the 
country had “experienced a ‘field 
day’ in constitutional erudition”, 
inasmuch as two of the nine deal- 
ing with the question had held in 
favor of and seven against the con- 
stitutionality of the amendment. 
Noting the firmly established rule 
that a jurisdictional question may 
be raised at any stage of the pro- 
ceedings, the Court held that the 
1940 
tional and in excess of the power 
granted by Art. ITI, §21, of the Con- 
stitution, which limited the judicial 


amendment was unconstitu- 


power of the United States to con- 
troversies between citizens of differ- 
Although Art. I, §8(17) 
of the Constitution gives Congress 


ent states. 


power “‘to exercise exclusive legisla- 
tion in all cases whatsoever’ over 
the District, the Court still held that 
the power of Congress as to federal 
courts other than those of the Dis- 
trict of Columbia 
Art. III. The Court declared: “It 
is hardly conceivable that Congress, 


was limited by 


broad as its powers may be with 
reference to the District of Colum- 
bia, can under the claim of exercis- 
ing such powers legislate for the en- 
tire nation”. 

Evans, C.J., dissenting, thought 
that there was no logical or rational 
basis for such discrimination against 
citizens of the District of Columbia, 
and that the word “state” should be 
given a wider construction in order 
to give to federal courts jurisdiction 
where litigants were from different 
territorial subdivisions called states. 
Furthermore, he believed that the 
Nebraska corporation was estopped 
to assert the unconstitutionality of 


this statute. 

(See also to the same effect A 
tional Mutual Ins. Co. v. Tidewati 
Transfer Co., C.C.A. 4th, December 
31, 1947, Dobie, C.J.) 


Descent and Distribution . 
corporation to which property would 


. municipal 


oe 


pass under ‘“‘escheat’’ statute not 


‘representative’ for purposes of 
lapsed legacy statute failure of 
legatee to survive presumed by virtue 
of simultaneous death statute equiva- 
lent to actual failure for purposes of 
lapsed legacy statute. 

® Mayor and City Council of Balti 
more City v. White et al., Md. Ct. 
of Appeals, 1948, 
Markell, J. 


An aged couple, found dead of gas 


January 16, 


poisoning, had each willed every 
thing to the other. The husband, 
estate amounted to about 


$50,000, left no relations. 


whose 
The wife 
was survived by nephews and _nicces; 
her estate amounted to $1000. ‘The 
nephews and nieces contended that 
the husband in fact survived the wife 
and that, under the Maryland lapsed 
legacy statute, Code Art. 93, § 340, 
they took his estate which then in- 
cluded hers. The City of Baltimore 
laid claim to the husband’s estate on 
the theory that there was no sufficient 
evidence that the couple died other 
than simultaneously, that the Uni 
form Simultaneous Death Act, Code 
1943 Supp. Art. 35, §§89-96, which 
directs the disposition of the prop- 
erty of each decedent ‘‘as if’ he had 
survived, applied and excluded the 
lapsed legacy statute, and that the 
husband therefore died intestate and 
his estate was payable to the School 
Board pursuant to Code Art. 95, 
§ 143, an “escheat” statute applying 
to personal property. The adminis 
trators filed bills for instructions. 
The trial court found from the 
evidence that the husband survived 
the wife and applied the lapsed leg: 
acy statute to pass his estate to thos: 
taken the 
estate in case of intestacy, earlie! 


who would have wife’s 
Maryland decisions having held that 
the members of that class, referred to 
as “representatives’’, 
a deceased legatee. 

By deciding two propositions o! 


took in place ol 
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w, the Court of Appeals held that 
ii was 


unnecessary to determine 


whether either or neither spouse 

rvived since the wife’s nephews and 

‘ces would have been entitled in 

iy case. The first proposition was 
tiat the escheat statute did not make 
the City a “representative” under 
the simultaneous death statute and 
the second was that the failure of a 
l-gatee to survive presumed by virtue 
of the simultaneous death statute 
had the same effect for the purposes 
ol the lapsed legacy statute as actual 
failure of the legatee to survive. The 
application of these two principles 
to the various possible states of fact 
is shown in the following analysis. 

If the husband had actually sur- 
vived the wife, both the estates would 
have been his and, by virtue of the 
lapsed legacy statute, would have 
passed under the husband’s will to 
the nephews and nieces as “‘represen- 
tatives” of the wife. If the wife had 
actually survived the husband, both 
the estates would have been hers and, 
by virtue of the lapsed legacy statute, 
would normally have passed under 
the wife’s will to the “representa- 
tives” of her husband, but there were 
no such “representatives” since he 


eft no next of kin and, under the 
decision of the first proposition, the 
City was not a “representative”, with 
the result that both estates would 
have passed to the wife’s nephews 
and nieces by the wife’s intestacy. As- 
suming that no actual survivorship 
were proved: the husband’s estate, 
by virtue of the simultaneous death 
statute, would have passed “as if” 
he had survived the wife, i.e., as above 
stated in the case of actual survivor- 
ship of the husband, by virtue of the 
lapsed legacy statute as construed in 
the second proposition, to the 
nephews and nieces as “representa- 
tives” of the wife; the wife’s estate, 
by virtue of the simultaneous death 
statute, would have passed “as if” she 
had survived the husband, i.e., as 
tbove stated in the case of actual sur- 
ivorship of the wife, to the wife’s 
iephews and nieces by intestacy. 


interstate Commerce Commission. . 
policy announced as to admission to 
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practice of persons who are not at- 
torneys. 
® (13 Fed. Reg. 385) 

In the Federal Register of Janu- 
1948, the ICC announced 
that applicants for admission to 


ary 28, 


practice before it, who are not at- 
torneys admitted to practice before 
the highest court of a State or Terri- 
tory or the District of Columbia, 
may be admitted only if their gen- 
eral standing is found good and if 
they pass a written examination 
which will test knowledge of (1) 
the structure of the Interstate Com- 
merce Act, as amended, and related 
acts, (2) the Commission’s rules of 
practice, (3) 
evidence, 


the general rules of 
(4) the leading cases in- 
volving the commerce clause of the 
Constitution and the Interstate Com- 
merce Act, and their significance, 
and (5) the principles of legal ethics. 
Examinations will be conducted 
twice a year in those cities where 
offices of the Bureau of Motor Car- 
riers are located. Applicants who 
are unsuccessful in three attempts 
to pass the examination will be ex- 
pected to withdraw their applica- 
tions. 


Labor Law . 
lations Act . . discrimination by em- 


. Labor-Management Re- 


ployer against member of working 
class unfair labor practice even though 
aggrieved employee not employed by 
offending employer . . .Board action 
based upon discrimination against 
supervisor despite interim withdrawal 
of statutory protection. 

® In re Briggs Mfg. Co. & Foreman’s 
Assn. of America, Case No. 7-C-1339, 
NLRB, December 19, 1947. 

The Trial Examiner had found 
that the employer, by refusing to re- 
employ one Quatro, had been guilty 
of an unfair labor practice under 
§ 8 (4) of the National Labor Rela- 
tions Act in that it had discriminated 
against Quatro because his union had 
filed on his behalf charges against 
the employer under the NLRA. The 
employer filed exceptions and there- 
after filed a mction to dismiss the 
proceedings in v.ew of the enactmen: 
of the Labor-Management Act. 

The Board denied the motion. It 


disagreed with the contention that a 
proximate employer-employee _rela- 
tionship was required to bring a case 
within §8 (4) of the Act, citing §2(3) 
which provides that “employee” shall 
not be limited to the employees of a 
particular employer, unless the Act 
explicitly states otherwise” and stat- 
ing that the definition included the 
working class generally and _ that 
§8 (4) of the NLRA did not limit the 
meaning of the term. Assuming that 
Quatro was a supervisor at the time 
of the discrimination, the Board cited 
In re Marshall & Bruce Co. (33 A.B. 
A.J. 1212; December, 1947) holding 
that the 
which excluded supervisors from the 


Labor-Management Act 


class of employees did not operate 
retroactively. As to the employer's 
argument that a cease and desist 
order could not be entered because 
the Board no longer had power to 
enjoin discrimination against super- 
visors in the future, the Board an- 
swered that the injunction was 
against discrimination against “‘em- 
ployees”’, not supervisors. 

Labor Law . . Labor-Management Re- 
lations Act . 


held ‘‘employees”’ within Act. 
® In re Worthington Pump & Ma- 


. . time-study employees 


chinery Corp. and Time & Motion 
Study Association. Case No. 1-C- 
2874, NLRB, January 2, 1948. 

The Trial 


employer guilty of unfair labor prac- 


Examiner found the 


tices in refusing to bargain with the 
union as the bargaining representa- 
tive of its time-study and standards 
employees. ‘The employer filed ex- 
ceptions with the Board, contending 
that time-study employees were not 
“employees” within the Labor-Man- 
agement Act. 

The Board disagreed. It pointed 
to the fact that in an early draft such 
employees were included in the cate- 
gory of supervisors and, as such, were 
denied employee status, but that, as 
finally enacted, the statute did not 
include them within that classifica- 
tion. It held that, at the very least, 
time-study employees were “profes- 
§2 (12) 


employees as 


sional employees” within 


which defines such 


those “engaged in work .. . involving 
the consistent exercise of discretion 
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and judgment in its performance”. 


Since the union was an independent 
one admitting only time-study em- 
ployees to membership, the propriety 
of one which admitted, or was afhliated 
with another organization which ad- 
mitted, rank and file employees was 
not considered. Lhe concurrence of 
Member Reynolds was predicated on 
this latter fact. Member Gray, also 
concurring specially, was of the opin 
ion that time-study employees were 
management representatives but felt 
bound by the specific intention of 
Congress to include them within the 
scope of the Act. 


Labor Law picketing building 
service union's picketing of hotel to 
compel union recognition and closed 
shop is unlawful under Washington 
Constitution where hotel's employees 
do not belong to or desire to join 
picketing union 

® Gazzam v. Building Service Em- 
ployees International Union, Local 
262, et al., Wash. Supreme Ct., De- 
cember 22, 1947, Simpson, J. (129 
Wash. 455.) 

\ppellant’s hotel was peacefully 
picketed by a building service union 
after the hotel owner refused to enter 
into a contract to hire union mem- 
bers only. The hotel owner left the 
decision of union membership and 
representation with his fifteen em 
ployees none of whom belong to 
respondent union, and they indicated 
at a conference with the union’s 
representatives that they did not d 
sire to become union members. 
Placed on the unfair list and picketed 
from May 31 to July 20, 1946, the 
hotel owner sued the union for dam 
ages suffered as a result of the picket 
ing and sought an injunction pro 
hibiting the union from placing him 
on the uniair list. The Labor Dis 
putes Act of the State of Washington 
provides (ch. 7, p. 10, Laws of 1933, 
Ex. Se¢s.).: wherefore, though 
the individual unorganized worker 
should be free to decline to associate 
with his fellows, it is necessary that 
... he shall be free from interference, 
restraint or coercion of employers of 
labor, or their agents, in the designa- 


” 


oe representatives ug 


Reversing the lower court judg- 
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ment dismissing the action, the Court 
ruled five-to-four that the picketing 
by the union was coercive and unlaw- 
ful and should be enjoined. Four of 
the judges joined in an opinion to 
that effect. A fifth concurred in that 
result. 

The dissenting opinions took the 
position that the result reached was 
contrary to the recent decisions of 
the United States Supreme Court. 


Parent and Child . . child conceived 
through artificial insemination with 
husband's consent treated as his legit- 
imate child. 

® Strnad v. Strnad, N. Y. Supreme 
Court, January 13, 1948, Greenberg, 
J. 

A decree of separation obtained 
by a wife awarded to her custody 
of the child and allowed the hus- 
band the right of visitation once a 
week. Subsequently, the wife made 
an application for the reopening of 
the case and the revocation of the 
husband's right of visitation on the 
ground that the child was conceived 
through artificial insemination and 
that, therefore, for the purposes of 
that right, should not be treated as 
the legitimate child of the husband. 
The application was granted for the 
sole purpose of taking additional 
testimony on the issue of visitation. 
Assuming that the child was arti- 
ficially conceived with the husband’s 
consent, the Court held that with 
particular reference to visitation the 
husband was entitled to the same 
rights as those acquired by a foster 
parent who had formally adopted a 
child, if not the same rights as those 
to which a natural parent would 
have been entitled. The Court held 
that the child was not illegitimate, 
comparing the situation to that of 
a child born out of wedlock who by 
law was made legitimate upon the 
marriage of the interested parties. 


Public Utilities . . . . payments 
to terminal company by some of motor 


rebates 


carriers serving terminal for services in 
handling freight of company’s tenants 
amounted to rebating portion of rates 
in violation of Interstate Commerce 
Act. 

® JCC v. North Pier Terminal Co., 


et al., C.C.A. 7th, November 19 
1947, Evans, C.J. (Digested in || 
U.S. Law Week 2279, December 16 
1947.) 

Defendant terminal company pro 
vided special facilities for at least 
seventy-five shippers, tenants in th: 
terminal, to deliver freight to twenty 
motor carriers out of more than 100 
freight 
building. The terminal company 
established these facilities consisting 
of “stations” within its terminal to 


which handled from th 


which the shippers could deliver 
freight. Terminal employees issued 
bills of lading in the carrier’s name, 
sorted the freight, notified the cai 
rier, and stored the shipments until 
taken. The shippers paid nothing 
extra for this service, and not all 
shippers utilized it. The twenty car- 
riers, under a six-year-old practice 
which had crystallized into a written 
contract, paid four cents per hun 
dredweight for shipments so _pro- 
The tariffs filed with the 
ICC made no provisions for this serv 
ice or for the payments to the termi- 
nal company. The ICC, in an action 
against the terminal company and 
the motor carriers, obtained an in- 
junction payments, 
which were held by the district judge 
to be in effect payments to the 


cessed. 


against the 


shipper and rebates violative of 
§ §217 (b), 222 (c), and 225 of the In- 
terstate Commerce Act, [49 USC 
§ §317 (b), 322 (c), and 324 (a).] 

Che Court relied on the language 
of §217(b) that “no such carrie! 
shall refund or remit in any man 
ner or by any device, directly o1 
indirectly, or through any agent, 
broker, or otherwise, any portion ol 
The Court declared that 
it could not construe such languag¢ 


the rates”. 


to require the rebate or refund to 
be to the one making the original 
payment—the shipper; that although 
probably such rebate was usually 
in fact made to the shipper, it was 
not in this case. “If Congress had 
intended to limit proscribed rebates 
to shipper, it could easily have so 
stated”. 

Major, C. J., dissenting, stated 
the fundamental theory that pay- 
ments made or services rendered by 
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carrier to a shipper or its repre- 
, ntative and for its benefit consti 
te an illegal concession resulting 
discrimination against a compcti- 
r of the shipper. This theory, in 
s opinion, was ignored by the ma- 
rity. The stipulated facts did not 
ow that any shipper in the build- 
x was favored or discriminated 
ivainst since the service, furnished 
\y the carriers through their agent 
for their own convenience and econ- 
mmy, was available to all shippers 
like. He regarded as still open 
ie question whether discrimination 
night be predicated on failure to 


provide similar services to shippers 
not using the terminal company’s 
facilities. 

Further Proceedings in Cases Reported 
in this Division 

The following action has been 
taken in the U. S. Supreme Court: 

Reversed: Sipuel v. Board of Re- 
gents of University of Oklahoma— 
Constitutional Law (33 A.B.A.J. 722, 
34 A.B.A.J. 64; July, 1947, January, 
1948) . 

Reversed: Creedon v. The Cloyd 
W. Miller Co. (Sub nom., Woods v. 
The Cloyd W. Miller Co.)}—Housing 
(34 A.B.A.J. 152; February, 1948). 


Death Ends Distinguished 
Career of Chief Justice Alexander 


® Chief Justice James P. Alexander, 
Chief Justice of the Supreme Court 
1f Texas since 1941, member of our 
\ssociation since 1940, representative 
of the State Bar of Texas in the 
House of Delegates in 1947-1948 and 
before that an ex officio member as 
Chairman of the National Confer- 
nce of Judicial Councils since 1943, 
died on January 1. Thereby was 
ended a career of outstanding service 
to the administration of justice 
throughout the United States and to 
the work of our Association. 

Born April 21, 1883, in the little 
town of Moody, some _ twenty-five 
miles southwest of Waco in McLen- 
nan County, Texas, Judge Alexander 
received his early education in the 
public schools of that community, his 
college academic education in Baylor 
\niversity, and his law degree (LL.B) 
at the University of Texas. He was ad- 

\itted to the Bar in 1908, and began 
lis practice at McGregor, later mov- 
ng to Waco, where he served as 
County Judge (1916-1920) and Dis- 
trict Judge (1920-1924). From 1920 
0 1940 he taught a course in civil 
rocedure in the Baylor University, 
ut relinquished that work when he 
came Chief Justice of the Supreme 
ourt on January 1, 1941. From 
931 to 1940 he had served as As- 
ociate Justice of the Court of Civil 
\ppeals at Waco. 
\lways interested in the prope 


functioning of the Courts in their 
administration of the law as an effec- 
tive instrument of social control in 
protecting the rights and liberties of 
the individual and preserving the 
fundamental principles upon which 
our constitutional republic is found- 
ed, he accepted membership on the 
Texas Civil Judicial Council in 1937, 
and was a leader in its activities and 
achievements during the rest of his 
life. The same zealous interest led 
him to identify himself with other 
organizations and agencies in this 
field, State and national. 

He served on various committees 
of the Texas State Bar, and as a mem- 
ber of the Texas Supreme Court Ad- 
visory Committee he aided in redraft- 
ing the rules governing civil proce- 
dure in all of the Courts of the State. 
In the national field he served as 
Chairman of the National Confer- 
ence of Judicial Councils from 1943 
to 1947 and as such was an ex officio 
member of the House of Delegates. 
Lately he was chosen as a delegate 
of the Texas State Bar in the House 
of Delegates. He was a member of 
the Council of the Section of Judi- 
cial Administration of our Associa- 
tion since 1942, and was Vice Chair- 
man of the Association’s Special 
Committee on Improving the Ad- 
ministration of Justice. He servec! 
also on the Committee to Promote 
Public Interest in Government, in 


Courts, Departments and Agencies 





Certiorari Granted: FTC v. Mor- 
ton Salt Co.—Commerce (33 A.B.A.]. 
822; August, 1947) . 

Certiorari Denied: Fields v. U. S. 
—Contempt (34 A.B.A.J. 61; Janu- 
ary, 1948); Clark v. U. S.—Judges 
(33 A.B.A.J., 937; September, 1947) . 

The following action has been 
taken by the United States District 
Court for Illinois, N. D.: 

On trial defendant acquitted by 
direction of Court: U. S. v. Petrillo— 
Labor Law (33 A.B.A.J. 157, 726, 
1043, 1223; February, July, October, 
December, 1947; 34 A.B.A.J. 155; 
February, 1948). 


the Section of Bar Activities, and on 
Committees on Scope and Program 
and an Administrator for the State 
Courts, in the Section of Judicial 
Administration. 

To the activities of these organi- 
zations he brought a wide experience 
at the Bar and on the bench, a sound 
practical judgment, wise counsel, 
and an ardent zeal for the efficient 
functioning of the Courts as effec- 
tive instruments in the adjustment of 
human rights, the preservation of 
individual liberty, and the improve- 
ment of social conditions. His con- 
tributions in this field are of great 
and lasting importance. In _ the 
House of Delegates he was one of its 
ablest and most respected members. 





JAMES P. ALEXANDER 
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Practising lawyer's guide to the 
current LAW MAGAZINES 


Apinis TRATIVE LAW—‘Ra- 
dio Program Controls: A Network of 
Inadequacy”: In a “comment” in the 
December issue of the Yale Law Jour- 
nal (Vol. 57—No. 2; pages 275-296) 
what are regarded as legal and prac- 
tical impediments to the develop- 
ment of radio’s maximum potential 
as “‘society’s most efficient agency of 
information dissemination” are dis- 
cussed. It is suggested that program 
content control by the Federal Com- 
munications Commission is neces- 
sarily negative and indirect because 
of the statutory prohibition against 
censorship and the constitutional 
guaranty of freedom of expression. 
It is maintained also that control by 
the licensee, upon whom responsibil- 
ity for the exercise of its exclusionary 
license privilege in the public inter- 
est initially rests, has on the whole 
been surrendered to the advertising 
agencies, thus giving a censorship 
power to program sponsors. ‘The ar- 
ticle concludes that the ultimate so- 
lution to the problem rests with the 
public, which, through the utiliza- 
tion of such mediums as radio lis- 
tener councils, can best influence 
both the licensee and the sponsor as 
to the type of program which they 
broadcast. (Address: Yale Law Jour- 
nal, 127 Wall Street, New Haven, 
Conn.; price for a single copy: $1.00). 


C onTRACTS-—BILLS AND 
NOTES—“Precedent Debt as Con- 
sideration in the Law of Contracts 
and Negotiable Instruments”: Al- 
though, with a few exceptions, a 
precedent debt does not constitute 
sufficient consideration in the gen- 
eral law of contracts, the desirability 
of holding such a debt to be sufficient 
consideration generally to support a 
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negotiable instrument is urged in a 
comment in the December issue of 
the Michigan Law Review (Vol. 46 
—No. 2; pages 211-244). The view is 
expressed that Section 25 of the Ne- 
gotiable Instruments Law contem- 
plates such a result. (Address: Michi- 
gan Law Review, Ann Arbor, Mich.; 
price for a single copy: $1.00). 


C oRPORATIONS—“Problems of 
Par and No-Par Shares: A Re-ap- 
praisal”: Carlos L. Israels, of the 
New York Bar, a Visiting Lecturer 
in Law at University 
School of Law, is author of an arti- 


Columbia 


cle in the December issue of the Co- 
lumbia Law Review (Vol. 47—No. 
8; pages 1279-1300), which deals pri- 
marily with the impact of legislation 
authorizing the issuance of no-pai 
shares, upon the liability of subscrib- 
ers and directors for stock-watering 
and_ balance-sheet inflation. He 
states that the decisional material 
presently available refutes the con- 
ception that the use of no-par shares 
of itself affords protection. His the- 
sis is that under modern business 
and accounting practice, the desired 
protection can usually be attained 
with both types of shares. (Address: 
Columbia Law Review, Kent Hall, 
Columbia University, New York 27, 
N.Y.; price for a single copy: 85 
cents). 


CorporATIONS — “The Fund 
Available for Corporate Dividends 


in Texas”: A valuable analysis of 


the law of corporate dividends as 
developed in the statutes of the Stat 
of Texas is in the January issue of 
the Texas Law Review (Vol. XXVI 

No 3; pages 273-302) under the au 
thorship of Talbot Rain, of the Tex 
as Bar (Dallas). He points out that 
there has been practically no litiga 
tion on the payment of illegal divi- 
dends in Texas, compares the devel 
opment of the statutory basis for 
corporate dividends in Texas with 
that of various states in the East, 
and finds that on many questions 
additional clarification of the Texas 
law is needed, particularly with 
reference to the definition of terms 
and matters relating to the principles 
of accounting. It is his anticipation 
that the question will be one of 
increasing importance because of the 
growing number of corporations in 
Texas now being financed by large 
public offerings of stocks and bonds. 
(Address: Texas Law Review, Austin, 
Texas; price for a single copy: $1.00). 


Courrs—Judicial Decisions- 
“Historic Supreme Court Battles”: In 
the January issue of American Mer- 
cury (Vol. LXVI—No. 289; pages 95- 
106), Nathaniel Phillips, of the New 
York Bar, Chairman of the Civil 
Rights Committee of the New York 
County Lawyers’ Association, writes 
a readable historical article under 
the above-quoted title. Concerning 
the many sharp divisions and dis- 
sents in the great Court, his conclu 
sion is that “It is better to sacrifice 
unanimity if it can be gained only at 
the cost of independent thinking 
(Address: 
American Mercury, 570 Lexington 
Avenue, New York 22, N.Y.; price 


for a single copy: 25 cents). 


and fearless expression”. 


& REDITORS’ RIGHTS — “Sales 
Rationale of Durable Product Dis- 





Editor's Note 


Members of the Association who wish to obtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If 
copies are unobtainable from the publisher, the Journal will endeavor to supply, 
ata price to cover cost plus handling and postage, a planograph or other copy of 


a current article. 
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bution”: The failure of “uniform” 
itutes governing conditional sales, 
attel mortgages, and trust receipts, 
achieve either uniformity or re- 
Its consonant with the economic or 
hical considerations involved in 
esent-day sales of durable goods 
ider finance-company-dealer —ar- 

ngements is discussed by Kenneth 
k. Luce, Associate Professor of Law, 
\!arquette University Law School, in 

e light of common law concepts, in 
the December issue of the Michigan 
Law Review (Vol. 46—No. 2; pages 
187-210). He analyzes development 
ol this branch of commercial law and 
proposes changes. (Address: Michi- 
ean Law Review, Ann Arbor, Mich.; 
price for a single copy: $1.00). 


Dowestic RELATIONS LAW 

The Rationale of the Recognition 
of Foreign Divorces in New York”: 
Because of the confusion which has 
long surrounded the field of divorce 
law and which has not been dispelled 
by recent decisions, any attempt to 
arrive at a rationale for the plethora 
of conflicting authorities is praise- 
worthy. Arthur Lenhoff, formerly 
a member of the law faculty at the 
University of Vienna and now a 
member of the New York Bar, has 
contributed a well-annotated article 
to the November, 1947 issue of the 
Fordham Law Review (Vol. XVI— 
No. 2; pages 231-251) which analyzes 
Court decisions where foreign di- 
vorces have been based upon per- 
sonal jurisdiction of both parties, 
where the defendant has submitted 
to a Court’s jurisdiction without pre- 
ceding personal service or appear- 
ance and where a decree has been 
obtained ex parte and without sub- 
sequent submission by the defendant 
to the Court’s jurisdiction. The ar- 
ticle will be a reference 
source even for those attorneys who 
do not practice in New York. (Ad- 
Fordham Law Review, 302 
Broadway, New York 7, N. Y.; price 
lor a single copy: $1.00). 


valuable 


dress: 


_ABOR LAW—“Labor Contracts 
and the Taft-Hartley Act”: The im- 
pacts of the Taft-Hartley Act on col- 
lective bargaining are seen to be 


manifold: It facilitates the legal en- 
forcement of contract liability of 
collective 
arrangements as_ the 
“closed shop” and “featherbedding”; 


unions; it outlaws such 


bargaining 


it restricts or regulates such arrange- 
ments as the check-off, “union se- 
curity”, and welfare funds. The lead- 
ing article in the December issue of 
the North 
(Vol. 26—No. 1; pages 1-28) analyzes 


Carolina Law Review 
the objectives and provisions of the 
1947 Act 


matters. 


as to these and kindred 
The Charles H. 
Livengood, Jr., practicing lawyer, 
teacher, and former Chief of the 
Wage-Hour Section, Office of the So- 
licitor, looks at the Act’s require- 
ments as they affect the collective 
bargaining process and industrial re- 


author, 


lations. A unique feature of the arti- 
cle is its discussion of the practical 
impact that the Act has already had 
on collective bargaining contracts 
and the legal questions to which cur- 
rent contract clauses give rise. As 
the Act has brought about changes 
in the pattern of collective bargain- 
ing, the article is helpful to an un- 
derstanding of the course and direc- 
tion of the changes. 

In the same issue (pages 89-95) is 
an interesting and informative note 
by Henry E. Colton, of the Student 
Board of Editors, which supplements 
the discussion in the leading article 
as to the Act’s provisions for access 
to the federal Courts to enforce con- 
tract rights and as to current con- 
tract clauses for limiting or waiving 
union liability for breach of contract. 
(University of North Carolina Law 
Review, Chapel Hill, N.C.; price 
for a single copy: 80 cents). 


Lecat BIOGRAPHY — “‘The 
Chief Justice of Oregon Territory: 
William P. Bryant”: In the June 
(1947) issue of the Oregon Histori- 
cal Quarterly an interesting sketch of 
the first Chief Justice of Oregon 
Territory (1849-50), previously and 
subsequently a judge of the Circuit 
Court of the Eighth Circuit in In- 
diana, is contributed by Sidney 
Teiser, of Portland, Oregon, Dele- 
gate of the Section of Corporation, 
Banking and Mercantile Law in the 
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House of Delegates. As always in 
Mr. Teiser’s portrayal of the per- 
sonalities lawyers 
and judges in Oregon’s early history, 
his sketch of Judge Bryant reflects 
research and good selection of details. 


and careers of 


Lecat PERIODICALS — The 
First Issue of the Vanderbilt Law Re- 
view: Volume I, No. | of the Vander- 
bilt Law Review appeared under date 
of December, 1947. Its masthead states 
that it is to be published four times a 
year by law students of Vanderbilt 
University. Hugh L. Sowards is Facul- 
ty Editor. The Editor-in-Chief of the 
Student Editorial Board is Herschiel 
S. Barnes. Greetings from Cordell 
Hull, Mr. Justice Black, and Dean 
Sturges of the Yale Law School, are 
in the introductory pages. Two of 
the four principal articles are by 
members of the Yale Law School 
Faculty. Professor Fred Rodell makes 
an exception to his previously-an- 
nounced boycott of law reviews. This 
time he protests that too much is 
being written about theories of legal 
education. He replies cogently to 
parts of the articles which appeared 
in the Yale Law Journal, by Judge 
Jerome N. Frank and Professor 
Myres S. MacDougal, and were com- 
mented on in our January issue 
(page 15). Professor George H. Des- 
sion describes the program at Yale 
which is designed to bring about “‘a 
more creative conception of criminal 
law.” Two other articles, one on the 
powers of Chinese Courts, by Chao- 
lung Yang, Director of the Depart- 
ment of Criminal Affairs, Ministry 
of Justice, China, and the other “A 
Note on Samuel Pufendorf’, by 
Anton-Hermann Chroust, Associate 
of Law at Notre Dame 
University, complete the main part 
(Address: Vanderbilt 
Law Review, Nashville, Tenn.; price 
for a single copy: $1.00.) 


Professor 


of the review. 


L EGIsLATION-—Statutory Inter- 
pretation by the Courts—The Teach- 
ing of Legislation: The December 
number of the Columbia Law Re- 
view (Vol. 47—No. 8; pages 1259- 
1278 and 1301-1312) contains two in- 
formative articles on general aspects 
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The first, by Judge 
Jerome Frank of the U.S. Circuit 
Court of Appeals for the Second Cir- 


of legislation. 


cuit, is an elaboration of a 
read by him at the 1947 Columbia 
Law Review dinner. It gives an il- 
luminating insight into the approach 


papel 


of at least one federal judge to the 
problem of determining the inten- 
tion of the legislature, when a stat- 
ute is before a Court for interpreta- 
tion. Comparing the Court’s problem 
to the interpretation which may be 
given to a composition of music, 
Judge Frank suggests that the deter- 
mination of legislative intent is more 
than an agreement upon the mean- 
ing of the particular words of the 
statute. He also points out that even 
though there might be 
upon the words of a statute, the ef- 
fective interpretation of the statute 


agreement 


will also depend upon the fact-find 
ing function of the Court. 

The second article, by Professor 
Julius Cohen of the College of Law 
at the University of Nebraska, con- 
siders the introduction into the law 
school curricula of the proper kind 
of courses to equip lawyers to advise 
legislative bodies in the creation of 
statutes, as well as to consider with 
Courts the interpretation of the stat- 
utes. He suggests in this respect a 
need for expanding the scope of law 
school studies to include training in 
the investigatory work which has to 
precede the drafting of legislation. 
(Address: Columbia Review, 
Kent Hall, Columbia University, 
New York 27, N. Y.; price for a single 
copy: 85 cents). 


Law 


Securit PIES LAW—Federal Reg- 


5 
ulation—“Exemption from Registra- 
tion under the Securities Act of 


1933”: A worthwhile article, entitled 
as above, was contributed to the No- 
vember issue of the Nebraska Law 
Review (Vol. 27—No. 1; pages 43- 
51) by Leland E. Modesitt, of the 
Colorado Bar, a former member of 
the staff of the Securities and Ex- 
Although no 
attempt is made to discuss all of the 
varied problems arising under the 


change Commission. 
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Securities Act, the article points out 
and briefly explains the exemptions 
available for new financing pro- 
grams, including exemptions for pri 
vate offerings and for intra-state of 
ferings, as well as exemptions unde 
regulations adopted by the Commis 


(Address: Nebraska Law Re- 
view, Lincoln 1, Neb.; price for a 


sion. 


single copy: $1.00) . 


‘Lax LAW —Federal Income Taxes 
the Rea 
3usiness: The 


—“Accumulation Beyond 
sonable Means of the 
Dilemma of Section 102 (c)”: 
William L. 


Northwestern University Law School, 


Pro- 
fessor Carey, of the 
contributes under the above-quoted 
title to the October issue of the 
Harvard Law Review (Vol. LX—No. 
8; pages 1282-1313). His discussion 
reflects administrative dissatisfaction 
with troublesome Section 102 (c) of 
the Internal Revenue Code. Particu- 
larly timely in view of the recent 
Products his 


Trico litigation is 


treatment of its application § to 
publicly-held corporations. Professor 
Cary’s useful analysis of the applica. 
tion of the section to privately-held 
corporations centers around four 
broad categories of business needs 
that are prominent in the minds 
of management in making its 
decisions in this field: (1) Working 
capital; (2) 
ments and repairs; (3) contingencies; 
and (4) debt retirement. (Address: 
Harvard Law Review, Cambridge, 
Mass.; price for a single copy: $1.00). 


expansion, improve- 


Tor TS—‘‘The Choice of Law in 
Multistate Defamation and Invasion 
of Privacy: An Unsolved Problem”: 
An editorial “note” in the July issue 
of the Harvard Law Review (Vol. 
LX—No. 6; pages 941-952) treats at 
length the question of conflict of 
laws in cases of multi-State defama- 
tion and invasion of privacy. After 
pointing out that the “conflicts” ques- 
tion in such cases has largely been 
ignored by both Court and counsel 
and that such judicial decisions as 
have dealt with it have been “sug- 


gestive rather than definitive”, th: 


“note” examines and analyzes thes: 


-possible choices-of-law: (1) The lay 


of each place of impact; (2) the la 
of the place of first impact; (3) th: 
law of the place of the act; and (4 
the law of the place of damage, i. 

the plaintiff's domicile. Reference is 
made also to the possibility of achie, 
ing uniformity through federal con 
trol or by means of a Uniform Act 
and it is concluded that a “more d 

rect and more searching analysis o| 
cases by Courts is the most pressing 
need at present.” (Address: Harvari| 
Law Review, Gannett House, Cam 
bridge, Mass.; price for a single copy: 
$1.00.) 


[rusts and ESTATES—Invest 
ments of Trust Funds—“Some As 
pects of the Obligations of New York 
Fiduciaries with Respect to the Mak 
ing and Retention of Investments” 
The Fordham Law Review for No 
vember 1947 (Vol. XVI—No. 2) car 
ries Part II of an article, titled as 
above, by Louis C. Haggerty of th 
New York Bar. In this part is con 
tained a comprehensive survey di- 
rected primarily to the management 
and retention of investments by fi- 
duciaries. The author treats in a 
clear and forceful way a fiduciary’s 
transactions with itself, the right of 
a fiduciary to hold its own stock, the 
liability for investments made by 
corporations controlled by a fidu- 
ciary, the need for diversification, 
conversion rights and rights to sub- 
scribe, continuing the settlor’s busi- 
ness, the problems presented by the 
necessity of raising funds to pay 
debts and taxes, and many other 
related matters. The discussion re- 
lates to the law of New York, but 
will interest others who deal with 
this type of problem. It demonstrates 
throughout the importance of ade- 
quate provisions, in all instruments 
creating trusts, to grant full adminis 
trative powers adapted to the pat 
ticular situation in hand. (Address 
Fordham Law Review, 302 Broad 
way, New York 7, N. Y.; price for a 
single copy: $1.00) . 
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Sick Sixty: 
A Proposed Revision 


® In our December issue (page 1230) 
gave a brief “note” of an article 
ider the above-quoted title in the 
S:ptember issue of the Cornell Law 
Quarterly (Vol. XXXIII—No. 1; 
pages 99-113). The article dealt first 
th the Klauder case, 318 U.S. 434, 
and then with the bill drafted by the 
Section of Corporation, Banking and 
\fercantile Law and endorsed by the 
House of Delegates at Atlantic City 
in 1946 (33 A.B.A.J. 192; February, 
1947) 60a. Our 
note” concluded by saying: 

Milton P. Kupfer, of the New York 
Bar, Chairman of the Section’s Com- 
mittee on Revision of Section 60a, 
takes exception to this statement and 
says that 

Actually, the article approves the 
amendatory bill, both in principle and 
terms, except for the suggestion of two 
idditions, neither of which was re- 
garded as vital by our Committee. In 
any event, the article concludes with 
this sentence:— 

“As thus changed (i.e., with 
these two additions) the new 
bill ought to be just the right 
medicine for poor sick sixty.” 

The statement made in our note 
was regarded as a fair summarization 
of the following in the article (page 
104): 

The new bill will correct many of 
the objectionable provisions in the 
present sixty and to the extent that 
it does so; the authors of the bill de- 
serve the gratitude of the profession. 

But the difficulty is that along with 
these beneficial changes there are cer- 
tain dangerous and undesirable ones. 

The chief purpose of this paper is 
to direct attention to these defects and 
isk their elimination. 

\mplifying comment may interest 

ir readers and be fair to the Sec- 
tion. The authors of the Cornell 
law Quarterly article urged the fol- 
lowing changes in or additions to 
the bill: (A) To elevate the trustee 

ove equitable lienors (even for a 
contemporaneous consideration) , the 

ldition of a provision that “for 
(he purpose of this section, such a 


to amend Section 






of 60a 


creditor (i.c., a judgment-creditor) 


shall be deemed to have an interest 
superior to that of an equitable 


lienor’. Among other things, the 
trouble with this suggestion is 
deemed by Mr. Kupfer to be twofold: 
(1) The concept of “equitable lien”, 
as distinguished from that of a 

legal lien, is an elusive if not 
completely indefinable one; and 


(¢ 
(2) 


The “relation back” doctrine of 
Sexton v. Kessler, and the “pocket 
lien” doctrine of Carey v. Dono 
hue (which constituted the per- 
nicious type of “equitable liens” 
the language of 
Section 60a was intended to over- 
come) are clearly outlawed by the 


present language of the bill. 


which present 


(B) The insertion of an all-inclu- 
sive provision that “for the purpose 
of this section, applicable law shall 
be construed to mean the statutes 
of a State and the common law of a 
State, provided such common law 
agrees with general law’. This sug- 
gestion is regarded by Mr. Kupfer 
as equally objectionable. The Sec- 
tion’s draft of amendment clearly 
provides that perfection shall be 
tested by applicable State law, stat- 
ute or decisional. What the article’s 
authors wish to do, as Mr. Kupfer 
sees it, is to provide that “applicable 
law shall be construed to mean the 
statutes of a State or common law 
of a State, provided the common law 
is in accord with the general law’”’. 
The objections to this proposal are 
regarded by him as manifold: 

(1) In the first place, before ad- 
vancing his money, the business man 
must ascertain, at his peril, whether 
the applicable State decisional law 
is or is not in accord with the “gen- 
eral law’’—whatever that may mean 
—or, to put it perhaps more practi- 
cally, guess whether any one of hun- 
dreds of referees in bankruptcy and 
district judges will hold that the 
common law of a given State is in 
accord with the “general law’; and 
(2) What happens if the State 
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of the Bankruptcy Act’ 


common law is not in accord with 
this will-o-the-wisp of “general law’? 
Under the Section’s draft, there is a 
simple test—the statute, if there be 
one, or the common law of the State, 
if there be none. Mr. Kupfer states 
that the authors of the article seek 
to impose a third change, looked on 
by him as being of the most indefi- 
nite nature that it is possible to 
conceive. 

(3) 
torture through which the Supreme 


This one he illustrates by the 


Court went in connection with ac- 
In Salem Trust 
Company v. Manufacturers Finance 
Company, 264 U.S. 182, it attempted 
to lay down some principles of “gen- 
eral law” on the subject of notifica- 
tion, expressing agreement, as you 
will recall, with the Massachusetts 
rule. He says that he has always felt 
that, but for the dicta of the Salem 
case, we would never have had the 
embodiment of the “four horsemen’”’ 
in §173 of the Restatement, and, 


counts receivable. 


without them, we would never have 
had a Vardaman case. With the au- 
thors, Mr. Kupfer recognizes the 
desirability of uniformity, but he 
thinks that can be best achieved— 
and is by way of being achieved—by 
State legislation; and one might as 
well face the fact that complete uni- 
formity is probably an unattainable 
ideal in any event, because differ- 
ences in local conditions and neces- 
cesities will—as they probably should 
-always find reflection in State stat- 
utes. Even the Negotiable Instru- 
ments Law itself has not been 
enacted in precisely the same form 
in all, if not most, of the States. But, 
all that apart, even if absolute uni- 
formity is desirable, Mr. Kupfer be- 
lieves that certainly one never will 
achieve it by any attempt to fashion 
anything so unworkable as a concept 
of “general law”. (Address: Cornell 
Law Quarterly, Ithaca, N. Y.; price 
for a single copy: $1.00) . 
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‘LONDON LETTER 


| H. A. C. Sturgess + Librarian and Keeper of the Records, Middle Temple 





® Gray’s Inn is the only one of the 
four Inns of Court to issue a maga- 
zine for circulation among its mem- 
bers. It started life in Michaelmas 
term 1927, and was issued regularly 
in Easter and Michaelmas terms each 
till the Easter term of 1939. 
There was then a gap till Easter 1940, 
which was the last issue until afte1 


year 


the war. In Michaelmas 1946 it was 
revived and is continuing with two 
issues a year as before. The latest 
number is the most interesting of all. 
It contains several delightful illus- 
trations and reproduces a collection 
of some of the old customs obtaining 
in Gray’s Inn Hall, which were in- 
scribed upon panels hung in the 
Hall and destroyed during the war. 
The printing of these customs is most 
opportune, in that Gray’s Inn has 
resumed the old custom of keeping 
terms by dining in Hall—the second 
of the Inns to do so. (Students of 
Lincoln’s Inn keep terms by lunch- 
ing once in Hall during the term). 
At present it is possible to return to 
the custom on Call Nights, Moot 
Nights and at weekends only; but 
there is litthe doubt that, as and 
when the food difficulties are over- 
come, these facilities will be extend 
ed. As the Hall itself was destroyed, 
the dinners are served in the tem- 
porary Hall which forms part of the 
building containing the pre-war 
Common room. 

It is important that these old cus- 
toms, of which each of the Inns has 

should be re- 
them 


collection, 
Many of 
isted for 


its own 
vived. have ex- 
and, in the 
long gap of the war years, some may 


centuries; 


have been forgotten by those who 
knew them, and students who have 
entered during that period have 
never known them. At Gray’s Inn, as 
in the other Inns, every member sits 
at dinner in the order of his seniority, 
such seniority being reckoned, in the 
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case of students from the date of ad- 
mission, in the case of barristers from 
the date of Call to the Bar, and in 
the case of Benchers from the date of 
Call to the Barristers and 
students dine in messes of four. As 
each dish is brought in, it is set be- 
fore the senior of the mess for which 
it is intended. He helps himself and 
passes it across to the second mem- 


Bench. 


ber; and so in turn each member of 
the mess helps himself. The wine 
is passed in like manner. There are 
rules relating to the toasting of mem- 
bers of each mess and of other messes, 
and the fine usually imposed for a 
breach of any rule or custom is a 
bottle of wine. Although these and 
other customs will be revived, it will 
be a long time before the Inns of 
Court can provide the liberal fare 
for which they were all so well noted 
in the “good old days”. 


Gray's Inn Library 


Gray’s Inn is to be congratulated up- 
on the progress made in re-establish- 
ing their library. Starting two years 
ago with only one set of the Law Re- 
ports and an attendance of two Mem- 
bers a day, the collection has now 
reached the very respectable figure 
of 12,000; and the attendance has 
grown so rapidly that it is quite im- 
possible to accommodate all readers 
in the temporary Library opened 
some time ago by Mr. Churchill. 


Proceedings Against the Crown 


The Crown Proceedings Act, 1947, 
came into force on January I, 
1948. The need for amending the 
law concerning proceedings by and 
against the Crown has been under 
consideration at various times since 
1921. In that year a committee was 
appointed to consider the position 
of the Crown as litigant and to pro- 
pose such amendments in the law 


as might be considered advisable 
The Committee, after its terms of 
reference had been altered by Lord 
Haldane in 1924, reported and pre- 
sented a bill in 1927, but the matter 
was not proceeded with. Last year a 
new bill was placed before the House 
of Commons, which resulted in the 
present Act being passed on July 
31, 1947. 

The Act provides that “where any 
person has a claim against the Crown 

. the claim may be enforced as of 
right, and without the fiat of His 
Majesty, by proceedings taken against 
the Crown for that purpose”. Sub- 
ject to the provisions of the Act the 
Crown is now subject to all those 
liabilities in tort to which, if it were 
a private person of full age and 
capacity, it would be subject: (a) In 
respect of torts committed by its serv- 
ants or agents; (b) in respect of any 
breach of those duties which a per- 
son owes to his servants or agents 
at common law by reason of being 
their employer; and (c) in respect of 
any breach of the duties attaching at 
common law to the ownership, occu- 
pation, possession or control of prop- 
erty. The Act also deals with lia- 
bility in respect of Crown ships, 
Crown. docks, harbors, etc., and sal- 
vage claims against the Crown as well 
as the Crown’s right to salvage. 

Part II of the Act deals with juris- 
diction and procedure in the High 
Court and in the County Courts; 
and Section 17 (3) provides that civil 
proceedings against the Crown shall 
be instituted against the appropriate 
authorized Government department, 
or, if none of the authorized Gov- 
ernment departments is appropriate 
or the person instituting the pro 
ceedings has any reasonable doubt 
whether any and if so which of those 
departments is appropriate, against 


the Attorney General. 

Part III deals with judgments and 
execution and Part IV with miscel- 
laneous and supplemental 
sions, including discovery and limi- 
tation of actions. 
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= Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 


Committee Chairman. 


Preferred Stock Dynamite 


® The Treasury has been meditating 
lor some time past on the possible 
tax avoidance incidental to the 
issuance of non-voting redeemable 
preferred stock to the common stock- 
holders of closely-held corporations. 
The preferred may be issued either 
as a stock dividend or in exchange 
lor a portion of the common by way 
of a recapitalization. In either case 
the issuance of the preferred would 
normally be considered non-taxable 
to the shareholders. The Supreme 
Court has so held in the case of a 
dividend of preferred on common, 
with only common 
Strassburger Vv. 


outstanding. 
Commissioner, de- 
cided with Helvering v. Sprouse, 
318 U. S. 604. And any gain realized 
in the exchange of stock for stock in 
a recapitalization is, generally speak- 
ing, non-taxable under Section 112 
(b) (3) of the Code. 

Our shareholder now 
owns preferred as well as common. 
\ part of his original cost or basis is 
allocated to the preferred and his 
holding period for the preferred 
dates back to his original acquisition 
of the common, presumably more 


common 


than six months ago. He may now 
scll the preferred to an outsider with- 
out sacrifice of voting control, realiz- 
ing a long term capital gain taxable 
it a maximum rate of 25 per cent. 
\nd after a decent interval the com- 
pany may use its accumulated earn- 
ings to redeem the preferred in the 
iands of the outside purchaser. 
With the elimination of the pre- 
erred, our common shareholder is 
eft with his original stock interest 
n the company plus the proceeds 
eceived on sale of the preferred—an 
‘mount roughly equivalent to the 


earnings of the company which were 
used to redeem the preferred in the 
hands of the purchaser. The dis- 
tribution of these earnings directly 
by the company to its shareholders 
would have been a dividend, taxable 
at the highest applicable rates. Yet 
the end result achieved by _ the 
issuance, sale and redemption of the 
preferred stock does not differ very 
materially from the payment of such 
a dividend. The corporation has paid 
out its earnings and the shareholders 
have received an equivalent amount 
—all without any permanent change 
in the ownership of the corporation. 
Why should the tax consequences be 
so different? Shall the shareholders 
under such circumstances be _per- 
mitted to receive the preferred stock 
tax free and then sell it at capital 
gain rates? The Treasury has been 
pondering these questions for many 
months, in fact ever since last June 
when the Supreme Court handed 
down its decision in Bazley v. Com- 
missioner, 331 U. S. 737, upholding 
the Commissioner’s assertion of a 
dividend tax on the value of deben- 
tures issued in a recapitalization. 
Ihe first published ruling on the 
subject takes the form of a letter 
signed by the Commissioner on 
December 29, 1947, carried in the 
services in January. Prentice-Hall, 
par. 76,191; C. C. H., par. 6059. The 
transaction under consideration was 
relatively innocuous, a simple stock 
dividend of preferred on common, 
“present 
intention” respecting the sale or 


unaccompanied by any 


redemption of the preferred. And 
that no. taxable 
income was realized by the share- 


the conclusion 


holders receiving the preferred was 


















clearly dictated by the Strassburger 
case. The ruling is significant, not 
because of this conclusion, but 
because of its emphasis upon the 
absence of an intention to sell or to 
redeem and upon the absence of any 
sinking fund provisions in the pre- 
ferred stock. Opinion was expressly 
reserved regarding the tax con- 
sequences of a subsequent sale of the 
preferred or of its redemption either 
in the hands of the original holder 
or a purchaser. 

It is difficult to forecast the line 
of attack which the Treasury may 
adopt under existing law in con- 
nection with preferred stock issued 
with a view to sale and ultimate 
redemption. If the preferred is issued 
in a recapitalization, the absence of 
a corporate business purpose might 
justify taxing the gain realized by 
the common shareholders on the 
exchange. But such a tax presumably 
would reach only the gain (value of 
preferred less basis of common 
turned in) and would be at capital 
gain rates; the preferred would then 
take a basis equal to its value at the 
time of its issuance and no further 
would be realized upon its 
subsequent sale at such value. 

The Treasury is of course seeking 
to find a dividend tax in this 
situation, a tax in the highest 
brackets based upon the full value 
of the preferred. A number of 
theories are available. Conceivably, 
if the stock carries a mandatory 
sinking fund provision its issuance 
might be assimilated to an issue of 
debentures and taxed as a dividend 
under an extension of the Bazley 
case; particularly if the sinking fund 
requirements are not dependent on 
earnings. An attempt might be made 
to restrict the Strassburger rule to 
innocuous preferred stock dividends 
of the type considered in this ruling; 
dividend stock issued with a view 
to sale would be taxed on the theory 
that its sale changes the propor- 
tionate interests of the stockholders. 
Section 115(g) might be invoked in 
case of a recapitalization with part 


gain 
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Tax Notes 


of the common turned in; this on 
the theory that the common has been 
redeemed in a manner “essentially 
equivalent to the distribution of a 
taxable dividend”. Or conceivably 
the Treasury might contend that the 
proceeds received from the outsider 
on sale of the preferred or even the 
earnings ultimately used to redeem 
it represented dividends “construc- 
tively received” by the common 
shareholders. Each of these theories 
would appear to involve a consider- 


23 


Letters to 


Questions American Lawyers’ Aid 
in Restoring Inns of Court 


To the Editors: 
May I express my disappointment 
with the brochure distributed to all 
members of our Association by the 
Special Committee on Inns of Court? 
As an American lawyer stationed in 
London with the U.S. Army during 
the years 1942-1945, my interest in 
these buildings and the British legal 
system has been greatly stimulated. 
However, from the news article in 
the December JourNAL (page 1241), 
and the brochure mailed by our 
Committee, it would seem that funds 
are being solicited for mere physical 
restoration of certain historic build- 
ings, specifically two dining halls 
and one historic church. The bro- 
chure failed to state the need for re- 
storing these buildings or what their 
function is to be in current legal 
education and Bar administration. 
Much as I admired these buildings 
before their destruction, even then 
their usefulness for modern legal 
education aroused curiosity, There 
are at least three historic churches, 
including St. Paul’s Cathedral, with- 
in walking distance of Temple 
Church, and the need for a special 
chapel for a law school would seem 
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able extension of existing law. 

The issue is wide open. The Com- 
missioner’s letter indicates the factual 
variations which might be considered 
significant in such cases but without 
stating the Treasury’s position or 
the theory upon which a dividend 
tax might be asserted if these other 
factors were present. The ruling as 
it stands is likely to deter any closely 
held corporation from issuing pre- 
ferred stock to its shareholders 
without obtaining advance clearance 


aal-we elk nol as 


questionable. As to the dining halls, 
Middle Temple Hall and Gray’s Inn 
Hall, could not the money to be 
raised by this Committee be better 
allocated to the Special Committee 
on Aid to Lawyers in Devastated 
Countries? Former President Lashly, 
in addressing a group of Missouri 
lawyers, placed the emphasis on prac- 
tical conditions which exist in Eu- 
rope today, and the article, “Lawyers 
in War Devastated Countries”, on 
page 1189 of the December JouRNAL 
confirms this. 

However, the Inns of Court Com- 
mittee, it seems to me, in their bro- 
chure placed their appeal primarily 
on the history of buildings and not 
on possible need for democratic le- 
gal education in Britain. If my un- 
derstanding is correct, legal education 
in England thus far has been limited 
artificially to the economically privi- 
leged few, because of the cost of pro- 
fessional education and such vener- 
able institutions as dining in halls 
in the Inns of Court. At least some 
younger British lawyers have ex- 
pressed to me their anxiety about this 
situation. The social changes pro- 
posed by the present Labor govern- 
ment in some part are in response to 
popular dissatisfaction with such 


from the Bureau. 

It is assumed that the Treasury 
does not intend to let the matter rest 
in this unsatisfactory state. The tax 
consequences of such corporate read- 
justments should be predictable with 
a fair degree of assurance. We may 
doubtless anticipate the publication 
in the near future of further rulings 
on this important subject indicating 
where the line is to be drawn and 
explaining the theory upon which 
the tax, if asserted, will be based. 


manifestations of the caste system of 
professional education as are typi- 
fied by the Inns of Court. If the 
British desire to perpetuate these 
institutions, cannot the American 
Bar better assist by contributing 
scholarship funds for worthy human 
legal material capable of maintain- 
ing our common free legal traditions 
than in rebuilding ancient, honored, 
but nevertheless ruined, and, so far 
as their purpose is concerned, possi- 
bly obsolete buildings? It seems to 
me Americans should be interested 
in human welfare primarily and not 
mere historical monuments. Corre- 
spondence with wartime friends in 
England confirms my belief that for 
some time to come food should be 
sent to England and not money for 
dining halls in which to consume it 
in historic and traditional surround- 
ings. Perhaps the Committee in a 
future JOURNAL can explain its views 
on this matter, but the brochure and 
the appeal so far made seem to me 
in need of reorientation. 


MALCOLM W, MartTIN 


St. Louis, Missouri 


Editor’s Note: The project criticized 
by Mr. Martin has been approved 
and supported by our Association. Its 
Special Committee headed by John 
W. Davis has offered to all Ameri- 
can lawyers—not merely to members 
of our Association—the opportunity 
to contribute toward the restoration 
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these historic shrines of the com- 
on law. Those who heard or have 
ad that part of the Cleveland ad- 
ress of the Lord Chancellor of 
ngland (33 A.B.A.J. 1177; Decem- 
r, 1947) in which he thrillingly 
iid of the role which even the rav- 
zed Inns still play in the lives and 
(inking of our brethren of the Bar 
of Britain will see no impropriety in 
contributions for restoration, by 
such lawyers as choose to make them. 
Certainly no one will accuse Vis- 
count Jowitt of lacking sympathy 
vith the spirit of the British Labor 
party. Mr. Martin prefers other proj- 
ects than the Inns; some of the most 
vital and humanitarian of these are 
also being advanced by our Associa- 
tion. He and any other lawyers who 
agree with him are at liberty to con- 
tribute to those causes or to launch 


their own. W.L.R. 


Attorney-Client Relationship Ruled 
“Labor Contract"’ in Colombia 


lo the Editors: 

In the Republic of Colombia, South 
\merica, the Legal Section of the 
National Labor Department at the 
capital, Bogota, recently ruled that 


Harry Cole Bates of 


" The House of Delegates lost a 
valued member and the work of our 
\ssociation a devoted participant 
when Harry Cole Bates, of the New 
York Bar, member of our Associa- 
tion since 1925, died on February 14 
it the age of 56, after a brief illness. 
He had been a member of the House 
from 1940 to 1945 and 1947 to the 
present time, and was at the time of 
his death a member of the new Com- 
mittee on Public Relations. 

He was born in Detroit, and was 
educated in Washington, D. C., at 
Hamilton College, and at New York 
Law School. After practicing law 
awhile in the District of Columbia, 


the relationship between attorney 
and client may be a “labor contract” 
and therefore is subject to the pro- 
visions of the pertinent legislation. 
Specifically, it was determined that 
where a business firm retained verb- 
ally a lawyer engaged in the general 
practice of law for consultation pur- 
poses, on a monthly fee basis, a 
“labor contract” was created because, 
in their opinion (1) the lawyer was 
“dependent and subordinate” to the 
client; (2) the work done by a lawyer 
was a “normal business activity” of 
the client; (3) a fixed retainer con- 
stituted “salary”; and (4) one per- 
son (a lawyer) might have any num- 
ber of “labor contracts”, even though 
the service performed under each 
required only a small part of his 
time. 

The present advantage to the law- 
yer of his classification in Colombia 
is that a client may not terminate 
the relationship (where it is not def- 
initely and expressly limited to a 
fixed period of time or a single 
item for consultation or transaction) 
without compensation for “‘cesantia’”. 
that 
allowances for “cesantia” would be 
one month’s retainer plus equiva- 
lent of retainer for one month and 


I understand the minimum 


he came in 1917 to New York and the 
legal department of the Metropolitan 
Life Insurance Company, of which 
he became general counsel in 1936. 
After serving overseas as a first lieu- 
tenant with the Seventy-ninth Divi- 
sion in World War I until the 
Armistice, he attended the Sorbonne 
and the University of Paris Law 
School. In 1945-46 he was the presi- 
dent of the Association of Life In- 
surance Counsels. As a member of 
the House of Delegates and in his 
service on various Association and 
Section Committees, he was diligent 
and capable in his performance of 
duties. 


Letters to the Editors 


fifteen days (vacation with pay) for 
each year of service. 

As the Republic of Colombia is 
a big and prosperous nation where 
many foreign enterprises are en- 
gaged in business, this ruling has 
attracted worldwide attention. I 
have not, however, seen any com- 
ments in the law journals of the 
U.S.A. As of interest, I quote below 
an extract letter received 
this month from a distinguished 
Canadian: 


from a 


Thank you for your letter of Janu- 
ary 14th, enclosing a translation of the 
opinion obtained by —-———————— 
from the Legal Section of the National 
Labor Department at Bogota. The in- 
cidents flowing from the attorney-cli- 
ent relationship in Colombia are quite 
amazing to a Canadian lawyer, and | 
am sure would astound an English bar- 
rister or solicitor. 

As you will recall, it was once 
thought insulting to cross a lawyer's 
palm with gold. To save him this hu- 
miliation, he had sewn in the hood of 
his gown a small pocket into which the 
client surreptitiously placed a rouleau 
of guineas. Someone has said that the 
delicacy of former times may cause us 
to smile now, but he laughs best who 
laughs last, and lawyers’ fees have be- 
come no laughing matter. 


THomas W. PALMER 
New York City 


House of Delegates Dies at 56 


HARRY COLE BATES 
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OPINION NO. 275 
(September 20, 1947) 


CONFLICTING INTERESTS—Lawyer 
employee of insurance company may 
not join labor union. 


CONFIDENTIAL COMMUNICA- 
TIONS—Membership by lawyer in la- 
bor union would lead to disclosure 
FEES — Minimum fee schedule — mem- 
bership of lawyer in labor union—la- 
bor union control or influence as to 
the amount of fees to be charged by 
a lawyer to his client for legal serv- 
ices violates Canon 12 


® Lawyer “X" is employed full time by 
a casualty insurance company. His duties 
consist of the trial of lawsuits in Court or 
before administrative tribunals brought 
against the company or its insured and 
embraces all of the duties in connection 
with trial practice. The company employs 
a number of claim adjusters, many of 
whom are lawyers. The adjusters have 
formed an association, the ultimate pur- 
pose of which is the establishment of a 
local labor union to be certified under 
the National Labor Relations Act. Lawyers 
employed by the company have been 
included as eligible and several have 
been persuaded to join the organization. 
The question is asked whether lawyer 
“X" would be guilty of improper conduct 
in becoming a member of the union in 
the event that it is established and 
certified. 


Canons 6, 12, 29, 37, 44 

Opinions 28, 56, 171, 231 

= The Committee's opinion was stated 
by MR. MILLER, Messrs. Brand, Drinker, 
Houghton, Jackson, Shackleford and 
Wuerthner concurring. 

#" The Committee is of the opinion 
that lawyer “X” would violate the 
Canons of Ethics by becoming a 


member of the proposed labor 
union. 
Canon 35 provides in part as 


follows: 


The professional services of a lawyer 
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should not be controlled or exploited 
by any lay agency, personal or corpor- 
ate, which intervenes between client 
and lawyer. A lawyer’s responsibilities 
and qualifications are individual. He 
should avoid all relations which direct 
the performance of his duties by or in 
the interest of such intermediary. A 
lawyer’s relation to his client should 
be personal, and the responsibility 
should be direct to the client. 
Charitable societies rendering aid to 
the indigents are not deemed such 
intermediaries. ‘ 


Engagements as a member of the 
Union, incompatible with the duties 
to his clients, would result in a 
violation of Canon 35. The duties of 
a trial lawyer in representing the 
insured under a policy of casualty 
insurance can be reconciled with the 
foregoing Canon by reason of the 
fact that essentially the interests of 
the insured and the company are 
identical. The company in its policy 
agrees to defend the insured and to 
pay any judgment that may be 
rendered against the insured within 
the policy The company 
stands in the shoes of the insured 
insofar as the litigation is concerned. 
However, circumstances may arise 
wherein the interests of the insured 
and those of the company conflict. 
When this arises, the lawyer can 
represent both only after a full dis- 
closure of the facts and upon the 
express consent of all concerned. 
Canon 6. It may be the duty of the 
lawyer in such a case to suggest to 
the insured that he secure the advice 
of other counsel. See Opinion 231. 
Where the interests of the company 
and the insured are identical, the 
trial lawyer owes a personal duty to 
each and the duty is that prescribed 
by the Canons of Ethics. 

In the event of a labor dispute 
which resulted in a strike, there are 
many possible situations wherein the 
lawyer’s obligation to the Union 


limits. 


would be incompatible with his pro. 
fessional obligations to his clients. 
Compliance with the strike order 
would mean disregard of his duties 
in litigation then pending before the 
Courts. It is inconceivable that a 
lawyer should place himself in such @ 
position. Canon 29 requires a lawye1 
to strive at all times to uphold the 
honor and to maintain the dignity 
of the profession and to improve not 
only the law but the administration 
of justice. The lawyer who refuses to 
attend to matters in Court by reason 
of a strike would violate such Canon. 
Canon 44 provides that the right of 
counsel to withdraw from employ- 
ment once assumed arises only from 
good cause and a lawyer should not 
throw up the unfinished task to the 
detriment of his client except for 
reasons of honor or self respect. The 
pendency of a labor dispute would 
not meet the requirements of Canon 
14. The threat of a strike by lawyers 
engaged in the performance of duties 
such as those prescribed for lawyer 
“xX” could not be made the basis of 
creating pressure upon an employer 
in a labor dispute for the advantage 
of lay and lawyer adjusters, who may 
be employed by an insurance com- 
pany, if our calling is to be continued 
as an honorable profession with our 
members officers of the Court obli- 
gated to render personal allegiance 
to the cause of their clients, obligated 
to uphold the dignity of the law and 
to foster and improve the adminis- 
tration of justice. The right to strike 
is one of labor’s most potent and 
cherished weapons. The exercise of 
that right is incompatible with the 
duties of lawyer “X” to his clients 
under the Canons of Ethics. A 
corollary to the right to strike is that 
of engaging in a secondary boycott 
as an aid to forcing settlement of a 
labor dispute. The types of such 
boycotts arc numerous and _ varied. 
Participation by lawyer “X” in any 
such activity would obviously in 


volve substantially the same viola- 


tions of the Canons which would 
arise in the event of a strike. 
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Ve also feel sure that sooner o1 
ir union membership would give 
to a situation where the lawyer 
ild be led to violate Canon 37, 


prohibiting the divulgence of con- 
fi ntial information. 

(he last two paragraphs of Canon 
12 are as follows: 


In determining the 

iarges of the Bar for similar services, 

is proper for a lawyer to consider a 

hedule of minimum fees adopted by 

Bar Association, but no lawyer 

iould permit himself to be con- 

olled thereby or to follow it as his 
sole guide in determining the amount 
his fee. 

In fixing fees it should never be 
that the profession is a 
branch of the administration of 
justice and not a mere money-getting 


customary 


lorgotten 


rade. 


lt would clearly be a violation of 


this provision for the members of a 


Opinion of Professional Ethics Committee 


local Bar Association to agree on a 
concerted 
action, they would impose on all 


fee-schedule which, by 
clients irrespective of the reasonable- 
ness of the charges in particular 
cases; this even though none but 
lawyers had any part in the fixing or 
schedule. A 
fortiori such would be the case if 


enforcement of the 


their fees for legal services to their 
clients were controlled or influenced 
by outsiders, such as a union or an- 
other intermediary. See Opinions 
28; 56; I71. 

As stated in the last paragraph of 
Canon 12, above quoted, the law is 
not a business but a profession. By 
joining it, a lawyer foregoes the 
advantages, of recent years so exten- 
sively exploited, of advertising and 
of using collective effectiveness to 
secure increased compensation by 


arbitrary measures not related to 
efficient service, which, in the last 
analysis, is the sole legitimate basis 
for the lawyer’s advancement. 
Lawyers are officers of the Court 
and an essential and important part 
of the judicial processes—vested with 
especial privileges and subjected to 
grave responsibilities and duties in 
connection with the administration 
of justice. See Fraternal Order of 
Police v. Lansing Board of Police 
and Fire Commissioners, (1934) 306 
Mich. 68, in which union member- 
ship was held to be incompatible 
with police function and status—and 
Magee, 
(therein 


particularly Hutchinson v. 
278 Pa. 119, 122 A. 234 
cited) holding the police association 
there involved would be subversive 
of public service and detrimental to 
general welfare. 


Notice by the Board of Elections 


" The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment 
of the 1948 Annual Meeting and end- 
ing at the adjournment of the An- 
nual Meeting in 1951: 


\RIZONA NEBRASKA 
Dist.oF CoLUMBIA NEW JERSEY 
CONNECTICUT OKLAHOMA 


ILLINOIS PUERTO RICO 
Iowa SOUTH CAROLINA 
\IAINE SouTH DAKOTA 
MICHIGAN TEXAS 
MISSISSIPPI WASHINGTON 
\IONTANA WYOMING 


lection will be held in the State of 
ArIzona and in the 
DIsTRICT OF COLUMBIA 

for State Delegates to fill the va- 

cancy in the term expiring at the 

adjournment of the 1948 Annual 

\eeting. 

Election will be held in the State of 

New York 

lor State Delegate to fill the vacancy 

in the term expiring at the adjourn- 

ment of the 1949 Annual Meeting. 
State Delegates elected to fill va- 

cancies take office immediately upon 

the certification of their election. 


Nominating petitions for all State 
Delegates to be elected in 1948 must 
be filed with the Board of Elections 
not later than April 9, 1948. Peti- 
tions received too late for publica- 
tion in the April JourRNAL (deadline 
for receipt March 10) cannot be 
published prior to distribution of 
ballots, fixed by the Board of Elec- 
tions on April 20, 1948. 

Forms of nominating petitions for 
the three-year term, and separate 
forms of nominating petitions to fill 
vacancies may be obtained from the 
Headquaiters of the American Bar 
Association, 1140 North Dearborn 
Street, Chicago 10, Illinois. Nomi- 
nating petitions must be received at 
the Headquarters of the Association 
before the close of business at 5:00 
P.M. April 9, 1948. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State from which a State Delegate is 
to be elected in that year, may file 


(Nominating petitions for State Delegates are on page 254) 


with the Board of Elections, consti- 

tuted as hereinafter provided, a signed 

petition (which may be in parts), 
nominating a candidate for the office 
of State Delegate for and from such 

State. 

Only signatures of members in 
good standing will be counted. A 
member who is in default in the pay- 
ment of dues for six months is not a 
member in good standing. Each 
nominating petition must be accom- 
panied by a typewritten list of the 
names and addresses of the signers in 
the order in which they appear on 
the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the States in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BOARD OF ELECTIONS 
Edward T. Fairchild 

Chairman 
William P. MacCracken, Jr. 
Harold L. Reeve 
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Bar Association News 
Richard B. Allen + Editor-in-Charge 








New York State Bar Favors 
“Traditional American Methods” 

® After a panel discussion and a 
lively debate in the 7lst Annual 
Meeting of the New York State Bar 
\ssociation on January 23-24 as to 
what legislation and other methods 
should be adopted to combat Com- 
munism and the Communist Party, 
the concensus was strongly in favor 
of “debate, publicity, and other tra- 
ditional American methods”, together 
with punishment for violations of 
law, “rather than by legislating 
Party as 
such.” The question of means of re- 


against the Communist 
sisting the spread of Communist and 
collectivist activity was one of the 
principal topics discussed at the 
largely-attended meeting in New York 
City. 

The resolution as amended from 
the floor by the insertion of the 
clause as to punishment, and then 
adopted, read: 

REso._vep, That it is better to op- 
pose the Communist movement by 
debate, publicity and other tradi- 
tional American methods, together 
with adequate punishment when its 
supporters violate the laws of the 
United States, rather than by legislat- 
ing against the Communist Party as 
such. 

The action of the State Associa- 
tion as to an advertisement which 
was published in daily newspapers 
on January 23, headed “Behind the 
Black Robes”, and discussing the se- 
lection of judges, is separately re- 
ported elsewhere in this issue. 

On other topics of principal inter- 
est the Association by resolution: 

1. Urged the passage by Con- 
gress of the Administrative Practi- 

(H.R. 


suggested by the 


tioners Act 2657) with 
amendments 
American Bar Association and the 


Committee on Administrative Law 


of the New York Association. 
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2. Recommended (by a narrow 
margin) that the Congress enact 
legislation implementing the ob- 
jectives of the European Recovery 
Program. 

3. Requested all county and lo- 
cal Bar Associations to establish 
committees on legal aid to the end 
that there be State-wide facilities 
for handling appropriate legal aid 
cases. 

4. Directed the attention of all 
law schools in the State to the 
growth and status of legal aid and 
the methods of approach used by 
some law schools with a view 
toward a goal of establishing more 
extended facilities for instructing 
students in legal aid in the State's 
law schools. 

5. Recommended the deferral of 
consideration of a community 
property law for New York State 
until 1949, and the urging of the 
Congress in the meantime to adopt 
a “split income” method of re- 
porting income for federal income 
tax purposes. 

6. Urged ratification by the 
United States of the Inter-Ameri- 
can Convention on the Rights of 
Authors in Literary, Scientific and 
Artistic Works, signed in Wash- 
1946, 

and submitted to the Senate on 

July 17, 1947. 

The Committee of Administrative 
law reported its conclusion that a 
State Administrative Procedure Act 
New York at 
this time, and advised waiting and 


ington, D.C., on June 22, 


is not necessary in 


judgment on the basis of further ex- 
perience with the federal Adminis- 
trative Procedure Act. 

An animated debate took place on 
a majority report by the Committee 
on Labor Law and Social Security 
that the State Labor Relations Act 
be amended so as to be consistent, 









as far as practicable, with the 
Taft-Hartley Labor-Management Re- 
lations Act of 1947. The Chairman 
of the Committee, Lawrence Hunt, 
led a fight to defer such a recom- 
mendation, on the ground that the 
new federal law should be given at 
least a year’s trial before steps are 
taken for State conformance. This 
view prevailed; the recommendation 
was referred to the Committee. 

Before the busy two-day meeting, 
section meetings were held on Janu 
ary 21 and 22. 

Principal addresses during the ses- 
sions were given by Harold R. Me- 
dina, United States District Judge for 
the Southern District of New York; 
John Lord O'Brian, former general 
counsel for the WPB; United States 
Senator Raymond E. Baldwin, of 
Connecticut; —Tom C. Clark, Attor- 
ney General of the United States; 
Charles B. Sears, former Judge of the 
New York Court of Appeals; Tap- 
pan Gregory, President of the Ameri- 
can Bar Association, and others. A 
memorial to Fred L. Gross, forme: 
President of the State Association, 
was given by William F. Hagarty, 
Justice of the Appellate Division, 
Second Department; and a memorial 
to the late Frederick E. Crane, for- 
mer Chief Judge of the State Court 





MASON H. BIGELOW 


President New York State Bar Association 
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ROBERT H. BEATTY 


President, Nebraska State Bar Association 


of Appeals, was read by Albert Con- 
way, Associate Judge of the Court of 
\ppeals. 

The Association adopted a recom- 
mendation of the Committee to the 
effect that Section 10 (a) of the 
Labor-Management Relations Act 
should be amended to the effect that 
Section 10 (a) shall apply both to 
unfair labor practice cases and to 
representation cases; and also that 
the provisions of Section 10 (a) for 
consistency between federal and State 
laws shall be limited to statutory 
consistency and that consistency of 
construction should not be required. 

Action by the Association as to the 
advertisement of the Woman’s Home 
Companion regarding the ‘“‘Missouri 
Plan” of judiciary selection is re- 
ported on page 175 of this issue. 

(For other recent action of the 
New York State Bar Association, see 
page 212, this issue.) 

Mason H. Bigelow, of New York 
City, was elected President of the 
\ssociation. Newly-elected Vice Pres- 
idents are: First District, Otis T. 
sradley, of New York City; Ninth 
District, J. Gordon Flannery, of Bea- 
con; and Tenth District, C. Walter 


Randall, of Garden City. Chester 
Wood, of Albany, continues as Sec- 
retary, and Robert C. Poskanzer, also 
of Albany, as Treasurer. 


Nebraska State Bar Holds 
One of Its Largest Meetings 


® At the 1947 annual meeting of the 
Nebraska State Bar Association, held 
in Omaha on November 20 and 21, 
the principal speakers were Tappan 
Gregory, President of the American 
Bar Association; Judge John W. 
Delehant, United States District 
Judge for Nebraska; former Judge 
Thurman Arnold, of Wyoming and 
DC. and United 
Leverett Saltonstall, 


Washington, 
States Senator 
of Massachusetts. 

The meeting was one of the larg- 
est ever held by the Nebraska Bar; 
the registration was more than 850. 

Sessions were held during the fore- 
noon of November 21 by the Sections 
on Real Estate and Probate Law, 
Administrative and Labor Law, Mu- 
nicipal Law, and Insurance Law, and 
by the Junior Bar. 

The newly-elected President is Rob- 
ert H. Beatty, of North Platte, with 
Vice Presidents Charles H. Kelsey, 
of Norfolk; William Grodinsky, of 
Omaha; and Chauncey E. Barney, of 
Lincoln. The member-at-large of the 
Executive Council is Frank D. Wil- 
liams, of Lincoln. President Beatty 
has been a member of the American 
Bar Association since 1926. 


Connecticut Bar Meets Under 

Its New Form of Organization 

® Several amendments to its consti- 
tution—creating the office of Second 
Vice President, reorganizing the Ex- 
ecutive Committee, and clarifying 
the powers of the Board of Delegates 
—were adopted by the State Bar As- 
sociation of Connecticut at its 1947 
annual meeting, in New Haven on 
October 20 and 21. This was the 
first convocation under the amended 
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CHARLES M. LYMAN 


President, Connecticut State Bar Association 


constitution which requires joint ac- 
tion of the Association and of the 
Board of Delegates in order to con- 
stitute action by the Association. 

A spirited contest for the presi- 
dency stimulated interest and at- 
tracted an attendance of more than 
Harold E. Drew, of 
Derby, was named for the presidency 


200 members. 


by the nominating committee, and 
Charles M. Lyman, of New Haven, 
was nominated by petition. On a 
secret ballot, Mr. Lyman was elected. 
Other officers chosen are Charles W. 
Pettengill, of Greenwich, Vice Presi- 
dent, and Herbert S. MacDonald, of 
North Haven, Secretary and Treas- 
urer. The new office of Second Vice 
President was later filled by the 
Executive Committee, which selected 
Samuel H. Platcow, of New Haven. 

During its sessions, the Association 
adopted a resolution directing that a 
study be made of any action that 
should be taken to bring about gov- 
ernment by law through the United 
Nations. A complete study leading 
to a possible revision of the Associa- 
tion’s constitution and by-laws was 
also voted. 
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Nominating Petitions 


District of Columbia 


The undersigned hereby nominate 
Frank F. Nesbit, of Washington, D. 
C., to fill the vacancy in the office of 
State Delegate for and from the Dis- 
trict of Columbia for the term end- 
ing with the adjournment of the 
1948 annual meeting and for the of- 
fice of State Delegate for and from 
the District of Columbia to be elect- 
ed in 1948 for a three-year term 
beginning at the adjournment of 
the 1948 annual meeting: 

Neil Burkinshaw, Justin L. Edger- 
ton, Frederick A. Ballard, Francis 
W. Hill, Jr., C. F. R. Ogilby, Ed- 
mund D. Campbell, E. Hilton Jack- 
son, Howard §, LeRoy, Dean Hill 
Stanley, Paul E. Shorb, Newell W. 
Ellison, Spencer Gordon, William 
Roy Vallance, G. Bowdoin Craig- 
hill, John E. Milton W. 
King, Edmund L. Jones, Howard 
Boyd, Jesse C. Adkins, Geo. E. Ham- 
ilton, Jr., E. Barrett Prettyman, 
Ralph A. Van Orsdel, Karl D. Loos, 
Preston B. Kavanagh and Dale D. 
Drain, all of Washington, D. C. 


Larson, 


Mississippi 

Ihe undersigned hereby nominate 
William Eugene Morse, of Jackson, 
for the office of State Delegate for and 
from the State of Mississippi to be 
elected in 1948 for a three-year term 
beginning at the adjournment of 
the 1948 annual meeting: 

Jacob Guice, of Biloxi; 

Lee D. Hall, 
Kelly J. Hammond and Hollis C. 
Rawls, of Columbia; 

W. S. Henley, of Hazlehurst; 

S. E. Morse and W. H. White, of 
Gulfport; 

Geo. F. Woodliff, Phineas Stevens, 
G. Garland Lyell, Ross R. Barnett, 
Fred J. Lotterhoss, W. V. Ludlam, 
Jr., E. R. Edwards, Garner W. Green, 
Sr., Forrest B. Jackson, Robert E. 
Perry, Julian P. Alexander, Jr., James 
\. Alexander, Jr., Bernard W. N. 
Chill, James A. Alexander, J. Mor- 
gan Stevens, Leon F. Hendrick and 
Greek L. Rice, of Jackson. 


Henry Mounger, 
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The undersigned hereby nominate 
Elizabeth Hulen, of Jackson, for the 
office of State Delegate for and from 
the State of Mississippi to be elected 
in 1948 for a three-year term begin- 
ning at the adjournment of the 1948 
annual meeting: 

Forest B, Jackson, C. B. Snow, 
John Harvey Thompson, Ralph B. 
Avery, H. V. Watkins, G. Garland 
Lyell, Fred J. Lotterhos, Thomas H. 
Watkins, Bernard W. Chill, William 
H. Watkins, Shelby R. Rogers, P. H. 
Eager, Jr., Alice Nevels, R. M. Rut- 
ledge and Bonner R. Landman, of 
Jackson; 

D. W. Houston, Sr., of Aberdeen; 

Will E. Ward, of Starkville; 

Charles F. Engle, of Natchez; 

R. C. Stovall, of Columbus; 

Edward C. Brewer, Pat D. Hol- 
comb, and Chester H. Curtis, of 
Clarksdale; 

Henry Mounger, Lee D. Hall and 
C. V. Hathorn, of Columbia. 


New York 

The undersigned hereby nominate 
George H. Bond, of Syracuse, to fill 
the vacancy in the office of State 
Delegate for and from the State of 
New York for the term ending with 
the adjournment of the 1949 Annual 
Meeting: 

Lewis C. Ryan, Stewart F. Han- 
cock and George W. Lee, of Syracuse; 

William L. Ransom, Nathan L. 
Miller, John W. Davis, Harrison 
weed, Harold J. Gallagher, John 
G. Jackson and Joseph M. Proskauer, 
of New York; 

Laurence W. Fairfax, of Pelham 
Manor; 

Warnick J. Kernan and Moses G. 
Hubbard, Jr., of Utica; 

Michael J. Larkin, of Rome; 

Charles W. Green, Charles S. Wil- 
Carl Nixon and Wm. F. 
Strang, of Rochester; 

Philip J. Wickser, James McC. 
Mitchell, Thomas Penney, Jr., Chris- 
topher Baldy, Stanley G. Falk, Wil- 
liam Palmer, and John J. Heffernan, 
of Buffalo. 


cox, <1. 


Oklahoma 


The undersigned hereby nominate 
A. W. Trice, of Ada, for the office 
of State Delegate for and from the 
State of Oklahoma to be elected in 
1948 for a three-year term beginning 
at the adjournment of the 1948 an- 
nual meeting: 

C. L. McArthur, of Ada; 

Fred B. H. Spellman, of Alva; 

Darlene G. Anderson, of Bartles 
ville; 

Fred E. Suits, Earl Welch, H. L. 
Douglass, Charles E. France, Roy C. 
Lytle, Earl Foster, James D. Fellers, 
H. T. Tumilty and John G. Hervey, 
of Oklahoma City; 

T. R. Benedum and John M. 
Luttrell, of Norman; 

T. Austin Gavin, Gentry Lee, 
Gerald B. Klein, Jewell Russell 
Mann, Mildred Brooks Fitch, Charles 
N. Champion, Norma F. Wheaton, 
Harry L. S. Halley, John Rogers 
and Dorothy Young, of Tulsa; 

Eugene Rice, of Muskogee. 


South Carolina 


The undersigned hereby nominate 
B. Allston Moore, of Charleston, for 
the office of State Delegate for and 
from the State of South Carolina to 
be elected in 1948 for a three-yeat 
term beginning at the adjournment 
of the 1948 annual meeting: 

John I. Cosgrove, George L. Buist, 
Nathaniel B. Barnwell, Julian Mitch- 
ell, Jr., Huger Sinkler and Ben Scott 
Whaley, of Charleston; 

Pinckney L. Cain, Douglas McKay, 
E. W. Mullins and Frank B. Gary, 
Jr., of Columbia; 

Eugene Bryant, C. F. Haynsworth, 
Stephen Nettles, A. C. Mann and 
William G. Sirrine, of Greenville; 

Harvey W. Johnson, C. E. Daniel, 
Horace L. Bomar and L. W. Perrin, 
of Spartanburg; 

P. H. McEachin, Henry E. Davis 
and Hugh L. Willcox, of Florence; 

Thomas H. Pope, Jr., and Felix B. 
Greene, Jr., of Newberry; 

Charles N. Plowden, of Summerton. 
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ARL V. WEYGANDT 
‘ontinued from page 186) 
eme Court of Ohio was carried on 
in erroneous impression that the 
hief Justice prorated the cases 
iong the seven members of the 
yurt and that each case was de- 
ded by one judge alone. The Chief 
istice has often explained publicly 
at such a course would be contrary 
the fundamental theory of ju- 
dicial review, which is that as a liti- 
vant proceeds from a lower to a 
gher Court his problems receive 

e attention of a greater number of 
uvained minds. Ordinarily in Ohio, 
ile questions of law presented in the 
trial Court are decided by one judge; 
in the Court of Appeals, by three 
judges; in the Supreme Court by 
seven judges. Thus a case passing 
through the three Courts receives 
ihe study of eleven judges. 

In the Supreme Court, counsel are 
permitted to present their case at 
least twice, first in writing in the 
form of a brief, and then by oral ar- 
gument which takes place (as the 
Chief Justice always announces to 
counsel) after the members of the 
Court have studied the briefs. 


Varied Civic and Cultural 
Activities in His Community 


During his career on the bench, the 
honorary degrees of LL.D. and 
D.C. L. have been conferred upon 
Chief Justice Weygandt in recogni- 
tion of his outstanding judicial 
service. : 

His vital interest in a better com- 
munity and a sounder citizenship has 
led him to give his capacities to vari- 
ous Civic activities. He is a member 
of the board of trustees of the Col- 
lege of Wooster, of St. Luke’s Hos- 
pital in Cleveland, of the Cleveland 
legal Aid Society, the Cleveland Ne- 
gro Welfare Association, the Musical 
\rts Association of Cleveland (which 
sustains the Cleveland Symphony Or- 
chestra), and the Northern Ohio 
Opera Association (which sponsors 
annually a week of performances in 
Cleveland by the Metropolitan Op- 

a Association of New York). Pos- 
sessing a trained voice, he has for 
any years sung in the concerts of 
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high professional quality which are 
given several times a year by the old 
and famous Cleveland Singers Club. 
He is a trustee of the Ohio Archaeo- 
logical Society and Historical Society. 

The present Chief Justice has been 
a member of our Association since 
1923 and regularly attends its meet- 
ings when the sittings of his Court 
do not preclude. In 1936-37 he was 
the Chairman of our Association’s 
Section. of Judicial Administration. 
By virtue of his judicial position he 
is President of the Judicial Council 
of Ohio. He is a member of the 
Institute and has 
been active in its work. He is the 
author of Weygandt’s Ohio Charges 
to Juries, which has been published 


American Law 


in several editions. 


An Outstanding College Athlete 
and Football Referee 


Throughout his preparatory and 
college courses, the present jurist 
was an outstanding baseball and 
football player. His good sports- 
manship and devotion to fair play 
were recognized early in his career. 
During his law school course and the 
early years of his practice his serv- 
ices as a football official were much 
sought. He continued to officiate in 
important games while he was a 
judge on the Common Pleas and 
Court of Appeals benches—and he 
relished these Saturday afternoons 
on the football field, dodging the 
line of scrimmage, watching closely 
the plays, and gaining the invigorat- 
ing exercise which his rugged phy- 
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sique demanded. This officiating at 
football games ended when he be- 
came Chief Justice. 

Judge Robert N. Wilkin, of the 
United States District Court for the 
Northern District of Ohio, served in 
the Ohio Supreme Court with Chief 
Justice Weygandt, before Judge Wil- 
kin was appointed to the federal 
Court. Judge Wilkin has written the 
following 
“Chief’’: 

Every man who has served on the 
bench of a reviewing Court knows the 
value of a free and harmonious con- 
ference. ‘““IT'wo minds are better than 
one” is but a partial statement of the 
truth. A free and frank conference 
develops something which is more 
than the sum of its parts. It develops 
the parts to their maximum efficiency. 


concerning his former 


Chief Justice Hughes and Justice 
Cardozo are witnesses to this truth. 
Many judges have been acclaimed by 
associates for what they contributed in 
the conference room. But the purpose 
of a conference, the very object of a 
Court of more than one judge, is de- 
feated by mistrust and ill-will. 


Judges who have worked with Chief 
Justice Weygandt give him high praise 
for his presidency of the Court. He is 
well grounded in the fundamental 
principles of our jurisprudence. He 
has a judicial attitude. He is honest, 
unaffected, sound. But most of all, he 
is congenial. His personality is a sol- 
vent of asperity. Whenever the frank 
expression of opposing opinion shows 
signs of engendering animosity, his 
kindly humor restores the calm of the 
conference. 

Maybe his early football experience 
taught him the value of team-play. If 
so, his natural endowment enables 


him to make the most of it. 
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Connally Amendment 





To Save Your Time In Grasping 
FEDERAL AGENCY LAW 


Out of the scores of rulings, 
directives, orders which pour 
forth from Washington each 
week, Law Week’s editors 
carefully select for you those 
of vital, legal interest—con- 
dense them to save your time, 
headnote them for quick refer- 
ence—speed them to you in 
time to prevent oversights. 


Write Dept. W 
UNITED STATES LAW WEEK 











eau Connally Amendment 


(Continued from page 186) 
domestic concern. 
The Senator pointed out that of the 
Court of fifteen, only one will be 
from the United States, and declared 
that while he was in favor of the 
United Nations “he was also for the 
United States of America’, and was 
unwilling to surrender its sover- 
eignty and prestige with respect to 
any question which the United 
States might deem to be “domestic” 
in character (92 Congressional Rec- 
ord, 10839-10840). Senator Morse op- 
posed the amendment as reserving in 
effect ‘‘a political veto on questions 
of a judicial character” (Ibid. 10828), 
but it was adopted by a vote of 51 to 
12. The amended Resolution was 
then passed on August 2, 1946, by a 
vote of 60 to 2. 

The International Law Committee 
of the New York City Association, of 
which John E. Lockwood is Chair- 
man and the members include Abra- 
ham H. Feller (in his individual ca- 
pacity), Thomas K. Finletter, and 
James Grafton Rogers, reviewed first 
the grounds of objection of the 
amendment, as contained in cited 
issues of the JoURNAL. The report 
approved by the vote of the Associa- 
tion said: 

The Connally amendment and its 
implications were almost immediately 


matters not of 
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subjected to severe criticism. The mat- 
ter was discussed at the convention of 
the American Bar Association at At- 
lantic City in September, 1946, and 
pursuant to action at the convention 
the House of Delegates of the Associa- 
tion on February 25, 1947, adopted the 
resolutions with respect to which this 
report is submitted (33 A.B.A.J. 249; 
March, 1947). Senator Morse has re- 
iterated his opposition in commenting 
on the significance of the United 
States’ action, but has rather mini- 
mized its effect, stating that he did not 
believe that the United States could or 
would evade the jurisdiction of the 
Court by abusing the reservation per- 
mitted (32 A.B.A.J. 776; November, 
1946). Qualified commentators like- 
wise have been severely critical of the 
amendment. Professor Manley O. 
Hudson has stated that the amend- 
ment places in jeopardy the great 
gains made since 1921 in the extension 
of the jurisdiction of the World Court, 
concluding that “the world will be 
fortunate indeed if we have not in- 
augurated a new and backward move- 
ment in this field” (32 A.B.A.J. 832, 
897; December, 1946). Professor Law- 
rence Preuss, of the University of 
Michigan, principal secretary of the 
United Nations Conference of Jurists, 
goes so far as to venture the opin- 
ion that the reservation “may legally 
invalidate the United States Declara- 
tion, as offending against the prin- 
ciple of the Statute that the Court 
shall have power to decide disputes 
concerning its own jurisdiction, in- 
cluding questions as to the meaning 
or effect of reservations” (32 A.B.A.J. 
660, 662; October, 1946). 


Grounds for Action by the Bar 

To Remedy the Situation 
Concluding that “the Bar should 
lend its weight to such action as is 
now appropriate to remedy the situa- 
tion in which the Senate action has 
placed our Government, or at least 
to minimize the harm which the res- 
ervation has done or may do”, the 
report said, in part: 

The case for the Connally Amend- 
ment is not persuasive. Senator Con- 
nally’s basic fear seems to have been 
that domestic matters might be tres- 
passed upon by “a predominantly 
alien court”. There is nothing in the 
record of the Permanent Court which 
indicated a tendency to encroach up- 
on domestic law (see Hudson, Per- 
manent Court of International Justice, 
1920-1942, pages 476-8). It appears to 
the Committee rather that the Con- 
nally reservation may have been the 
expression of the traditional isolation- 
ism which has shown itself, though not 


entirely consistently, throughout the 
history of Senate action on measures 
calling for the adherence of the United 
States to international bodies. . 

The case against the amendment is 
to the Committee more persuasive and 
in fact compelling. To the lawyer, 
and without regard to the major polit- 
ical considerations, it seems anoma- 
lous and inconsistent that the United 
States should reserve to itself unilat- 
eral decision on an important jurisdic- 
tional matter affecting the competence 
of the Court while purporting to ac- 
cept the jurisdiction of the Court gen- 
erally. It may be true, as argued by 
Senator Morse, that the United States 
could not in good conscience abuse 
the reservation. The inconsistency, as 
a matter of legal substance, however, 
remains. Again, from the legal stand- 
point, the limitation upon the juris- 
diction of the Court, since reciprocity 
is the rule in cases before the tribunal, 
will operate to limit and render un- 
certain the Court’s jurisdiction over 
the adverse parties in proceedings 
which may be brought by the United 
States before the Court. . . . Particu- 
larly in recent months the United 
States has condemned unilateral ac- 
tion by the USSR in its use of the veto 
power. It would seem that the posi- 
tion of our Government in support- 
ing collective action through the 
political agencies of the United Na- 
tions would be strengthened if we had 
not reserved to ourselves the right of 
unilateral action in an important re- 
spect in our relations with its princi- 
pal judicial organ. 


Resolution Adopted To Support 
Action of House of Delegates 


The Resolution passed by the mem- 
bers of the Association of the Bar on 


January 20 was as follows: 

RESOLVED, that this Association joins 
in the action taken by the House of 
Delegates of the American Bar Asso- 
ciation at its meeting on February 25, 
1947, with respect to the United States 
Declaration of acceptance of jurisdic- 
tion of the International Court of 
Justice and expresses its satisfaction 
at the action of the United States in 
accepting such jurisdiction but urges 
the withdrawal by the United States, 
at the first appropriate time, of the 
so-called Connally Amendment to the 
Declaration, whereby either the Unit- 
ed States or an adverse party, rather 
than the Court, would determine 
whether a particular dispute between 
them is excluded from the Court's 
jurisdiction because of its connection 
with matters “essentially within the 
domestic jurisdiction” of the party so 
deciding. 
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Summary Judgment 

Continued from page 190) 

th. finding of the trial Court on the 
issuie Of similarity. He then reversed 
the judgment on the ground that the 
compositions in fact being similar, 
the plaintiff was entitled to a hearing 
on the matter of access. 


Appellate Substitution of Its Judgment 
for That of the Trial Court 


\ccordingly, we have a situation 
where an appellate Court substitutes 
its own judgment for that of the 
trial Court on what should be the 
completely dispositive issue of fact, 
properly determined on the hearing 
of a motion for summary judgment, 
when, had the trial Court proceeded 
to hear all the evidence and then 
make the same fact-finding as to 
similarity, such a ruling probably 
would have been binding on the ap- 
pellate Court. Frankly, I think that 
is just what occurred in the Avrick 
case. While Judge Murrah says that 
\While from a comparison of the 
two specimens side by side we think 
there is little likelihood that the or- 
dinary purchaser while exercising 
due care and caution would be mis- 
led and deceived”, nevertheless what 
impliedly was said to the trial Court 
was: “We are inclined to think you 
might be mistaken in finding that 
there was no likelihood of deception. 
You should start all over again, this 
time with an incipient doubt in your 
mind. Then to settle this doubt, you 
must mix in thoroughly the ingre- 
dient of intent. By that process you 
may well arrive at a different result.” 

| appreciate that it has frequently 
been ruled that an appellate Court, 
especially on the equity side, can 
overrule the decision of the trial 
Court on issues of fact where, for ex- 
ample, such issues are presented by 
documents and the like. I am entire- 
ly willing to concede that within that 
rule comes a listening to the playing 
oi music for comparison purposes, or 
visually comparing specimens in a 
trade-mark infringement case. But 
if that rule is brought into play, then 
| submit that the appellate Court 
should make a fact-finding that suffi- 
cient similarity exists to make man- 
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datory a consideration of access or 
intent, as the case may be, 


Intra-Circuit as Well as 

Inter-Circuit Conflicts 

The Doehler case, approvingly cited 
by Judge Murrah, is intriguing be- 
cause it presents a conflict of opinion, 
not between or among Circuits, but 
an intra-Circuit conflict, so to speak. 
Judge Frank wrote the opinion for a 
bench consisting of himself and 
Judges Learned Hand and Chase. 
In reversing a summary judgment, 
he says that a case decided three 
months earlier in the same Court but 
by a bench in which he had but a dis- 
senting voice, “will be respected as a 
precedent”, “but the judges sitting 
in the instant case think that that 
ruling, because of the peculiar atypi- 
cal facts’ of the case “should not be 
generously applied”. 

The case referred to was Madei- 
rense v. Stullman-Emerick Co., 147 
F. (2d) 399. It had received the bles- 
sing—if a denial of certiorari can 
be considered a blessing—of the Su- 
preme Court. As far as I can judge, 
the only “atypical” fact present in 
the case was that the majority opin- 
ion did not square with Judge 
Frank’s philosophy. He filed a vig- 
orous dissenting opinion. The ma- 
jority opinion was written by Judge 
Clark, who from the beginning has 
been a member of the Advisory Com- 
mittee on the Rules for the Supreme 
Court, speaking for himself and 
Judge Swan. Judge Clark “evened 
up” in the Arnstein case by filing 
also a vigorous dissent in which he 
referred to Judge Frank’s opinion 
in the Doehler case as “‘a novel meth- 
od of amending rules of procedure,” 
and added: “Worse still, it is ad hoc 
legislation, dangerous in the particu- 
lar case where first applied and dis- 
turbing to the general procedure”, 

Judge Frank’s dissent in the Ma- 
deirense case was because he said that 
the other judges were wrong in hold- 
ing it to be the duty of the defendant 
to file an affidavit, in contesting the 
summary judgment motion, to ex- 
plain away previous damaging ad- 
missions as to the market price which 
governed the measure of damages. 
He said: 


In other words, to induce discovery, 
my colleagues are using a harsh rule 
on a motion for summary judgment. 
I think such a device is improper. I 
favor liberal rules for discovery. But 
since it can be had directly—by exami- 
nation before trial, answers to inter- 
rogatories, and the like—I see no rea- 
son for springing on the seller here an 
indirect method, no excuse for em- 
ploying a threat of summary judgment 
as a sort of rack or thumb-screw to 
bring about disclosure of evidence. I 
think the majority opinion is unfair 
to the seller and creates an unfor- 
tunate precedent improperly magnify- 
ing the power of a trial judge. 


So we have from Judge Frank a 
philosophy that no matter how many 
damaging admissions a party may 


have made, and even though they are 
set forth by his adversary in the sum- 
mary judgment papers, he is under 
no obligation to controvert them in 
that proceeding. Our Schreffler case, 
in which the Supreme Court denied 
certiorari, held exactly the other way. 
The Avrick decision appears to fol- 
low Judge Frank’s theory, and to that 
extent is inconsistent with the Schref- 
fler case. 

The philosophies which are now 
“gutter-fighting” in the Second Cir- 
cuit may be epitomized thus: Judge 
Frank’s school insists that although 
a motion for summary judgment is 
supported by, say, plaintiff's affidavit 
on the vital, dispositive issue, and the 
adversary does not see fit to—or per- 
haps dare not—controvert it under 
oath, nevertheless the entire case 
must go to the jury to see whether 
it believes the plaintiff on the witness 
stand. In short, an adversary must 
not be put under compulsion to deny 
what his opponent has stated under 
oath because, perhaps by vigorous 
cross-examination, the jury may con- 
clude that the affiant is not worthy of 
belief. That was one of the reasons 
assigned by Judge Frank in the Arn- 
stein case. 

Judge Clark’s school, on the other 
hand, feels that when a vital, dis- 
positive matter is put in issue by affi- 
davit, the adversary is under duty to 
deny or explain under oath or suffer 
the consequences. Lawyers in the 
Second Circuit are in a peculiar posi- 
tion. If their cases are heard before 
a bench consisting of Judge Frank 
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and either Judge Hand or Judge 
Chase, the law of summary judg- 
ments is one thing. On the othe 
hand, if Judges Clark and Swan com- 
prise the majority, the law is quite 
But they 
are in no greater dilemma than I am 


another thing altogether, 


when I try to tell you what the law 
on the subject is in the Tenth Cir- 
cuit. 

At all events, the summary judg- 
ment motion, though not granted in 
full, requires the Court to narrow 
the case to the actual issues it consid- 
ers €Xist. 

Rules 12(b), relating to dismissal 
for failure to state a claim, and 12(e), 
relating to motion for judgment on 
the pleadings, have been amended 
so as to permit, but not require, the 
trial Court to allow matters outside 
the pleadings to be shown and con- 
sidered, and to treat the matter as 
one of summary judgment, allowing 
the parties all of the mechanics of 
the summary judgment Rule. 


Discovery Procedure as Means of 
Clearing Questions of Fact 

Setting the stage for a summary judg- 
ment may not be so easy as it was in 
our Schreffler case. It may be neces- 
sary to pry information from your 
adversary and to obtain certain ad- 
missions, or to get a look at docu- 
ments or records in his possession or 
control or in the possession or con- 
trol of persons not parties to the case. 
You 
clues to develop admissible evidence. 
Here 


comes into play. 


may need to run down some 


the “discovery” procedure 


The Supreme Court made it clear 
in Hickman v. Taylor, supra, that 


a party has no vested right to 


withhold from his adversary any 


relevant facts in his possession, 


whether obtained by him or his 
agents, attorneys, insurers, or indem- 
nitors in anticipation of litigation o1 
in preparation for trial (see De 
Bruce v. Pennsylvania R. Co., D. C. 
Pa., 6 F.R.D. 385), 


ideal situation the parties would 


also, that in the 


come into Court without a concealed 
fact between them. “No longer,” it 
said, “can the time-honored cry of 
‘fishing expedition’ serve to preclude 
a party from inquiring into the facts 
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underlying his opponent’s case’’. 

Discovery procedure under the 
amendments soon to go into effect, 
serves four purposes: 

1. To eliminate before trial all 
matters that on the face of the plead- 
ings appear to present issues of fact 
but concerning which there is, or at 
least should be, no controversy. 

2. To develop evidence admissible 
at the trial. 


3. To information 


which may lead to the development 


ferret out 
of evidence usable at the trial—the 
information sought need not itself be 
competent and material, if it is rele- 
vant, 

!. To pry out everything possible 
as to the adversary’s claim or defense. 

There has been considerable con- 
flict in decisions as to whether the 
scope of examination under deposi- 
tions, interrogatories and inspection 
of documents and places and things 
is confined to matters which are per 
se competent, material, admissible 
evidence. Gradually the weight of 
authority has come to be that the 
sole test to apply is “relevancy,” as- 
suming that the matter inquired into 
is not privileged under some rule of 
testimonial exclusion such as the at- 
torney-client privilege or the privi- 
lege against self-incrimination. Such 
authority has held that it is no valid 
objection that the matter inquired 
into called for hearsay as long as it 
may reasonably constitute clues to 
admissible. 


evidence which will be 


Amendments of the Rules 

Clarify the Discovery Procedure 
This has been definitely settled by 
To 


Rule 26(b), relating to depositions, 


the amendments to the Rules. 


has been added: “It is not ground 
for objection that the testimony will 
at the trial if the 
testimony sought appears reasonably 


be admissible 


calculated to lead to the discovery of 
Rule 33, re- 
lating to interrogatories, has been 


admissible evidence.” 


amended to provide that they may 
relate to any matters which can be 
inquired into under Rule 26 (b) ; and 
Rule 34, relating to discovery and 
production of documents, will pro- 
that 
books, accounts, letters, photographs, 


vide any documents, papers, 


objects, or tangible things may be 
called for, “which constitute or con- 
tain evidence relating to any of the 
matters which are within the scope 
of the examination permitted by 
Rule 26(b)” and which are in the 
adverse party’s possession, custody 
or control. Rule 30(b), relating to 
depositions on oral examination, pro- 
vides for the protection of parties 
and deponents against unreasonable 
practices; and this protection is ex- 
tended to interrogatories under Rule 
33. 

The evidentiary rules as to com- 
petency and materiality have no ap- 
plication in the taking of depositions, 
the scope of interrogatories, or the 
production and inspection of docu- 
ments and other things, or the access 
to places. “Relevant”, as used in the 
Rules, does not mean “material and 
competent under the rules of evi- 
dence”, Engl v. Aetna L. Ins. Co., 
139 F. (2d) 469 (2nd Circ.) . Rele- 
vancy is the sole test as to non-privi 
leged matters. 


Four Instruments of Discovery 
Procedure Under the Amended Rules 
The four principal weapons of dis- 
covery are: (1) Depositions; (2) in- 
terrogatories; (3) production of doc- 
uments and inspection of places; and 
(4) requests for admissions. 

Under the Rules as they now stand 
(before the amendments) speed in 
the employment of the weapons ol 
discovery has been hampered, by the 
Rules themselves in the case of depo- 
sitions and requests for admissions, 
and by judicial fiat in the case ol 
interrogatories and of production 
and inspection. None of them can 
be used as of right until after answel 
had been filed. 

Bills of particulars and other dila 
tory tactics have been “manna from 
Heaven” for defendants and instru- 
ments of torture to plaintiffs, espe 
cially in view of the manifest reluc- 
tance of Courts to permit use of the 
weapons until the case is at issue 
Many judges have taken the position 
that if a plaintiff does not have his 
case completely proof-worthy befor 
he commences it, he is entitled to no 
more consideration than the Rules 
give him as a matter of right afte! 
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the case is at issue. 

nder the amended Rules, every- 
thiig is reckoned from the date of 
corimencement of the action. A party 
wil, have an absolute right to take 
depositions for twenty days, and serve 
interrogatories and requests for ad- 
ssions for ten days, from such date 
of commencement. He may file a 
motion for summary judgment 
iwenty days after commencement of 
the action or at any time after his 
adversary has filed such a motion. 


m 
| 


The Taking of Depositions 

In Aid of ‘‘Discovery” 

Depositions may be taken on either 
oral or written interrogatories. They 
are by far the most valuable, al- 
though the most expensive, “dis- 
covery” weapon, for four reasons: 

|. Unlike interrogatories and re- 
quests for admission, which are avail- 
able only against parties to the ac- 
tion, the deposition of any person, 
party or not, may be taken. 

2. Depositions permit a flexible 
and searching examination (cross-ex- 
amination in case of adverse parties), 
shifting as the exigencies of the 
course of examination demand. 

3. Subpoenas duces tecum may be 
put to valuable use in connection 
with them. This use is particularly 
valuable because Rule 34, under 
which the production of documents, 
papers, and the like may be obtained, 
is limited to parties, while the use of 
subpoenas duces tecum with deposi- 
tions is not. 

1. Subpoenas duces tecum, under 
the amended Rule, will be obtainable 
without order of Court, while pro- 
duction under Rule 34 is not. This 
will change the burden of showing 
cause for obtaining the desired pa- 
pers, Which at present is on the one 
desiring them, to a burden on the 
adverse party of showing cause why 
such papers should not be used. 

Che scope of inquiry on deposition 
is as broad as is imaginable. The 
examination may touch upon any 
matter, not privileged, which is “rele- 
vant” to the claim or defense of the 
examining party or the claim or de- 
fense of any other party. Thus it is 
not restricted to matter as to which 
the examining party has the burden 
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of proof but may probe the adver- 
sary’s defenses or claims. 

Depositions may be used for either 
the purposes of discovery or for evi- 
dence, or for both purposes. The 
examiner may inquire into “the ex- 
istence, description, nature, custody, 
condition and location of any books, 
documents, or other tangibie things.” 
Inquiry may also be made as to “the 
identity and location of persons hav- 
ing knowledge of relevant facts.” 

Much of the matter developed may 
be hearsay or immaterial, but that is 
no valid objection if the testimony 
sought is reasonably calculated to 
lead to the discovery of admissible 
evidence. 

It is not ground for objection that 
the examining party himself has per- 
sonal knowledge of the facts he is 
attempting to extract from the wit- 
ness. Knowledge is not necessarily 
proof, and the examiner may wish 
to find out how and where to de- 
velop his proof. Moreover, he will 
wish to know to what extent his ad- 
versary will admit certain facts. 

The mere taking of a deposition 
does not make the deponent the ex- 
amining party’s witness; but unless 
the deponent is an adverse party, or 
an officer, director, or managing 
agent of a public or private corpora- 
tion or partnership or association 
which is an adverse party, or unless 
it is done solely for the purpose of 
contradicting or impeaching the de- 
ponent, the introduction in evidence 
of all or any part of a deposition 
serves to constitute the deponent the 
witness of the party offering the de- 
position. 

Something that should be remem- 
bered in connection with the use of 
depositions is that they are subject 
to the provisions of Rule 43 (b) that 
an adverse party, or an officer, direc- 

tor, or managing agent of a public 
or private corporation or of a part- 
nership or association which is an 
adverse party, may be called and ve 
interrogated by leading questions 
and contradicted and impeached in 
all respects as if he had been called 
by the adverse party. In short, he may 
be cross-examined with impunity. 

Confusion still exists as to this, 


7 





WILLIAM F. SEERY 


70 Pine St., New York City 5,N. Y 


Staff Trained and Experienced in the 


os eed 


Integrated Investigative Service for 
Attorneys 











due no doubt to the difference be- 
tween the old practice on the law 
and equity sides of the Court. In 
equity that right did not exist, and 
the examiner was bound by the tes- 
timony of the witness. At law it de- 
pended upon the State practice. In 
the Colorado State Courts an adverse 
party could be called for cross-ex- 
amination by virtue of a statute, and 
the procedure on the law side of the 
federal Court followed that practice. 

We were told by one of the federal 
judges in Montana that he did not 
believe in Rule 43(b) and would 
not enforce it in his Court. We never 
got the opportunity to change his 
mind. 


Interrogatories Less Satisfactory 
Than Depositions 


Interrogatories are governed by Rule 
33. They may, under the amended 
Rule, cover any matter that may be 
covered or touched upon by deposi- 
tion, but they are usable only against 
parties to the action. 

They are not as satisfactory as 
depositions, for the reason that they 
are served in written form and the 
adverse party has ample time to pre- 
pare cautious and exact answers and 
seek and take advice without the 
hazard of piercing cross-examina- 
tion. Hence evasion cannot be dealt 
with readily. If the answers are un- 
satisfactory, they may be followed 
by deposition; and this may lead to 
the impeachment of the witness 
through contradictions developed 
between studied answers and harried 
answers. 

Interrogatories may follow deposi- 
tions or vice versa. Under the amend- 
ed Rule, the number of interroga- 
tories or sets of interrogatories to be 
served is not limited except as jus- 
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tice requires to protect the party 
from annoyance, expense, embarrass- 
ment, or oppression. 

Under the amended Rule for the 
first time, answers to interrogatories 
may be used in evidence to the same 
extent and under the same limita- 
tions as may depositions under Rule 
26 (d). Extended also is the require- 
ment as to who may be called upon 
to answer the interrogatories in case 
the adverse party is a public or pri- 
vate corporation or partnership or 
association. Formerly it was only an 
officer. Under the amended Rule, it 
may be an agent (and that is not 
limited to managing agents), and it 
is further provided that cither the 
officer or the agent “shall furnish 
such information as is available to 
the party”. This settles a long-stand- 
ing contention that the officer need 
give only information specifically 
known to him. 


Requests for Admissions Force 
Denial or Admission 


The request for admissions is a valu- 
able weapon because you can state 
the crux of your own or your adver- 
sary’s claim or defense in the form 
of requiring him to admit or deny 
under oath, or to state under oath 
why he cannot truthfully admit 
or deny, the material things you be- 


(Continued from page 205) 
longing to such ethnic, linguistic, or re- 
ligious minorities shall have the right, 
as far as compatible with public order, 
to establish and maintain schools and 
cultural or religious institutions, and to 
use their own language in the press, in 
public assembly, and before the courts 
and other authorities of the state.] 

[Text proposed by the Sub-Commis- 
sion on the Prevention of Discrimination 
and the Protection of Minorities: ] 

[In states inhabited by well-defined, 
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lieve to be true or untrue. The sig- 
nificant thing about the working of 
this Rule is that under any other 
practice it required affirmative ac- 
tion on the part of the questioned 
person to constitute an admission, 
while under this Rule affirmative ac- 
tion on his part to deny, or to ex- 
plain why he cannot truthfully ad- 
mit or deny, is imperative to prevent 
an admission from being automati- 
cally and forcibly and conclusively 
taken against him because of his very 
failure to deny or explain. If he does 
not answer, or if his answers are in- 
sufficient to meet the request, the re- 
quested facts are conclusively deemed 
to be true. Remember that it is man- 
datory, in answering requests for ad- 
mission, that your denial or your 
explanation must be verified. 
Under the amended Rule, no 
longer may the adverse party file an 
objection to some of the requests 
and then sit back until such objec- 
tions are passed on. He now will 
have to answer the remaining re- 
quests within the allotted time. No 
longer will he be permitted to deny 
in toto a particular request because 
he knows a part of it can be denied, 
although he is aware that another 
part is true. He will now have to 
specify so much of the request as is 
true and deny only the rest. Admis- 


Development of International Law 


ethnic, linguistic, or religious groups 
which are clearly distinguished from the 
rest of the population, and which want 
to be accorded differential treatment, 
persons belonging to such groups shall 
have the right, as far as is compatible 
with public order and security, to estab- 
lish and maintain their schools and cul- 
tural or religious institutions, and to use 
their own language and script in the 
press, in public assembly, and before the 
courts and other authorities of the state, 
if they so choose.] 





sions are admissible and binding 
only in the particular action. They 
cannot be used against the admitte1 
for any other purpose or in any other 
place. 

Under the amended Rule, objec- 
tions to requests must be filed within 
the time specified for answering them, 
or such objections will be waived. 
Many lawyers mistakenly think that 
requests for admissions may go only 
to the genuineness of documents or 
of facts stated in those documents. 
This is erroneous. They may relate 
to any relevant facts whatever. The 
amended Rule makes this clear; the 
Courts had already so held. Smyth v. 
Kaufman, 114 F. (2d) 40 (2nd Circ.) . 

The trial Court is given ample 
power under 30(b) to protect ad- 
verse parties against harassment or 
unfairness of any kind in the matter 
of depositions, and now the amend- 
ments of the Rules extend this pro- 
tection to interrogatories and to de- 
mands for production and inspection. 

Every case should be eyed with a 
view to summary judgment. Analy- 
sis may show that it is impossible to 
eliminate all controversial issues; 
but in any event, by thorough use of 
the discovery procedure and the mo- 
tion for summary judgment, you 
probably can dispose of a great part 
of your case before trial. 


ARTICLE 32 
All laws in any state shall be in con- 
formity with the purposes and principles 
of the United Nations as embodied in 
the Charter, insofar as they deal with 
human rights. 


ARTICLE 33 
Nothing in this Declaration shall be 
considered to recognize the right of any 
state or person to engage in any activity 
aimed at the destruction of any of the 
rights and freedoms prescribed herein. 
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wer of the court will bring up the 
| argument of legal disputes and 
litical disputes. Any dispute that 
reatens to result in war becomes 
a legal dispute since war under mod 


ern international law and_ the 
Charter is now illegal. Moreover, 
courts, national and international, 
have previously decided questions 
which had political significance, and 
on the whole have done an accept- 
able job of it. The difference between 
a legal dispute and a political dispute 
is very thin at best.® 

If some other means of settlement 
should be thought to be more suit- 
able in certain cases involving politi- 
cal or other types of issues, the par- 
ties or the Security Council under 
the proposed amendment would be 
at liberty to use such methods of 
reaching a settlement. It is only when 
other means have failed that the 
Council should be obligated to cer- 
tify the dispute to the International 
Court of Justice. 

A heartening suggestion was made 
as to the settlement of the question 
of international control of atomic 
energy by Senator Brien McMahon 
at the American Bar Association An- 
nual Meeting in October, 1946, and 
was repeated by the Senator on the 
floor of the Senate on January 27, 
1947. It was suggested by the Senator 
that the Atomic Control Commission 
report violations of the atomic con- 
trol regulations to the International 
Court of Justice, and not, as pro- 
posed in the American plan, to the 
Security Council. 

This proposed amendment of the 
Charter as to the Court will not be 
the only international legislation 
which is desirable in the near future. 
But in the case of the promulgation 
of new legislation which did not 
‘mount to an amendment of the 
Charter, as already noted, the As- 
sembly is created for the purpose of 
nitiating and forwarding such legis- 
ation. Can any one doubt that a 
ecommendation for a treaty or con- 

ention concerning a specific eco- 
iomic matter which passed -by a 
wo-thirds majority of the General 
\ssembly and which was backed by 


world opinion would not be favor- 
ably, or at least seriously, considered 
by the various states to which it was 
submitted? If the recommendation 
were sufficiently specific and had been 
so approved, it would be certain 
that a vast number of all the states of 
the world would adhere to the pro- 
posed treaty. Already the Assembly 
has begun forwarding the matter of 
international legislation upon the 
subject of disarmament. An interna- 
tional conference is meeting in April 
to consider the matter of trade bar- 
riers. The United States is pleased 
to consider the recommendations of 
the Assembly. But would we of the 
United States now agree to be bound 
in advance by an international stat- 
ute as to disarmament or tariff? To 
believe that such a procedure can be 
put into practice at the present time 
is only to be unrealistic. 

Thus though the world is not yet 
ready for a world legislature, it may 
well accept an amendment of the 
Charter strengthening the “world 
court”. If this amendment is made, 
it will dispose of many of the argu- 
ments now popularly given for the 
creation of a world legislature. Other 
presently needed international legis- 
lation, just as in the case of the 
amendment strengthening the Court, 
can be obtained by way of multi- 
partite treaties aided by the present 
powers of the General Assembly. 

As this process is employed over a 
period of years, the states of the 
world may well educate themselves 
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in the rule of the majority. Some 
day, if we are content to keep our 
feet on the ground, the people and 
their governments may be convinced 
that a world legislature is desirable, 
and be ready to create the true par- 
liament of the world. 





6. Hans Kelsen, 39 Am. J. of Int. L. 45, at 59. 
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